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Bi PT REMEMBERED, that on the 2nd day of 
October, 1916, there was duly filed in the District Court 
of the United States for the District of Oregon, a Bill 
of Complaint in words and figures as follows, to-wit: 


BILL OF COMPLAINT 


IN THE DISTRICT COURT OF THE UNTTED 
STATES FOR THE DISTRICT OF OREGON. 


LOUISE WEINITARD and ANNA 
WESSINGER, PAUL WESSINGER 
and HENRY WAGNER, Exccutrcies 
and Eixecutors, respectively, of the Last 
Will and ‘Testament of Henry Weinhard, 
Deceased, ; 

Plaintiffs, - 
VS. ; 

Mak Rk. R. THOMPSON ESTATE 
COMPANY, a Corporation, 

Defendant. 


COMPLAINT. 


Comes now Louise Weinhard, Anna Wessinger. 
Paul Wessinger and Henry Wagner, executrices and 
executors, respectively, of the last will and testament 
of the estate of Ilenry Weinhard, deceased, plaintiffs, 


and for a first cause of aetion complam of The R. XR. 
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Thompson Estate Company, a corporation, defendant, 
as follows, to-wit: 


Ie 


That Louise Weinhard and Anna Wessinger, Paul 
Wessinger and Henry Wagner at all the times herein- 
after mentioned were, and ever since have been, and now 
are, the executrics and executors, respectively, of the last 
will and testament of Henry Weinhard, deceased, duly 
appointed and qualified by the County Court of the 
State of Oregon for the County of Multnomah, in which 
said Court the estate of said Henry Weinhard, de- 
ceased, is in the course of probate and administration, 
and duly empowered to bring this action. and that all 
of them are citizens of the State of Oregon. 


IT. 


That at all the times hereinafter mentioned The 
R. R. Thompson Estate Company was, ever since has 
been and now is a corporation, duly organized and exist- 
ing under and by virtue of the laws of the State of Cali- 
fornia, and having its principal place of business therein, 
and that said corporation is a citizen of the State of Cal- 
ifornia; that said corporation is carrying on business in 
the State of Oregon by an agent, and that said corpora- 
tion, pursuant to the laws of the State of Oregon, has 
duly executed, acknowledged and filed a power of attor- 
ney in the office of the Secretary of State appomting a 
resident of the State of Oregon as its attorney in fact, 
authorized to accept service of all writs, processes and 


summons, and that the acting attorney in fact so ap- 
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pointed for said corporation is Henry W. Fries, a resi- 
dent of Portland, Oregon. 


If. 


That on the 6th day of March, 1912, at Portland, 
Oregon, for value received, Multnomah Hotel Com- 
xany, a corporation, Philip Gevurtz and I. Gevurtz & 
Sons, a corporation, the latter two being accommodation 
makers, made and delivered to the plaintiffs herein their 
promissory negotiable note. of which the following is a 


copy, to-wit: 


$4,500.00. Portland, Ore.. March 6, 1912. 


On demand after date. without grace, we or either 
of us, promise to pay to the order of Louise Weinhard, 
Auna Wessinger, Paul Wessinger and Henry Wagner, 
Executrices and Evecutors respectively of the Last Will 
and ‘Testament of Henry Weinhard, Deceased. at Port- 
land, Oregon, Forty-five Hundred and no/100 Dollars, 
in Gold Coin of the United States of America, of the 
present standard value, with interest thereon in like 
Gold Coin at the rate of six per cent per annum from 
date until paid, for value received. Interest to be paid 
quarterly, and if not so paid, the whole sum of both 
principal and interest to become immediately due and 
collectible at the option of the holder of this note. And 
in ease suit or action is instituted to collect this note, 
or any portion thereof, we or either of us promise and 
agree to pay. in addition to the costs and disbursements 


provided by statute, such additional sum, in hke Gold 
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Coin, as the Court may adjudge reasonable, for attor- 


nev’s fees to be allowed in said suit or action. 


MULTNOMAH HOTEL CoO., 


Philip Gevurtz, Pres. 


PHILIP GEVURTZ. 
I. GEVURTZ & SONS, 


PP, Gevnrtz, Pres 


IV. 


That demand has been made upon said Multnomah 
I[otel Company for the payment of said note on the 
Ist dav of February, 1916, and at numerous times pre- 
vious thereto, and that no part of said note has been paid 
except the sum of One Thousand Dollars ($1,000.00), 
ive Hundred Dollars ($500.00) of whieh was paid on 
the 4th day of May, 1914, and Five Hundred Dollars 
($500.00) of which was paid on the 6th day of Octo- 
ber, 1914, and that there is now due and unpaid upon 
said note the principal sum of Thirty-five Hundred 
Dollars ($8,500.00) with interest on Forty-five Hun- 
dred Dollars ($4,500.00) thereof at the rate of six per 
cent (6%) per annum from the 6th day of March, 1912, 
to the 4th day of May, 1914; with interest on Four 
Thousand Dollars ($4,000.00) thereof at the rate of 
six per cent (6%) per annum from the 4th dav of May, 
1914, until the 6th day of October, 1914, and with in- 
terest. on Thirty-five Hundred Dollars thereof at the 
rate of six per cent (6%) per annum from the 6th day 
of Oetober, 1914, until paid. 
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“INI Ey orp dp « Levens ‘ . - , . : 

Phat a reasonable attorney’s fee for the preparation 
and prosecution of this action is Five Hundred Dollars 
($500.00). 


VI. 


That the Multnomah Hotel Company. one of the 
makers of said note, and who received the consideration 
for which the said note was given, was, at the making 
of said note and for a considerable time thereafter, the 
lessee and operator of the Tlotel known as the Multno- 
mah Hotel in the City of Portland, Oregon: that I. 
Gevurtz & Sons, a corporation, was, at the time of sign- 
Ing said note, the owner of a large majority. if not all. 
of the capital stock of said Multnomah Hotel Company ; 
that Phihp Gevurtz was, at the time of making said 
note, the president and one of the directors of the Malt- 
nomah Hotel Company. and an officer and direetor of 
said JI. Gevurtz & Sons,Company, a corporation: and 
that The R. R. Thompson Estate Company. a corpora- 
tion, defendant herein, was, at the time of making said 
note and for a considerable period thereafter, the owner 
and lessor of the property occupied by said Multnomah 
Hotel Company, a corporation, as a hotel, namely, the 
Multnomah Hotel. 

VII. 


That on or about the Ist dav of January, 1918, and 
for a period of tine anterior thereto, said I. Gevurtz & 
Sons. the holder of practically all of the capital stock 
of the Multnomah Hotel Company, was financially in- 
volved, and that likewise said Multnomah TTotel Com- 
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pany was heavily financially involved and owing large 
sums of money; and that at said time the said defend- 
ant, The R. R. Thompson Estate Company, owner and 
lessor of said Multnomah Hotel, in order to protect its 
property and for other reasons, offeréd to purchase, and 
did purchase, from said I. Gevurtz & Sons all of the 
capital stock of said Multnomah Hotel Company and 
agreed to pay therefor the sum of One Hundred Sev- 
enty-five Thousand Dollars ($175,000.00). That said 
sum of $175,000 was agreed to be held by the said The 
R. R. Thompson Estate Company and paid out by it to 
creditors of the said Multnomah Hotel Company, and 
the said The R. R. Thompson Estate Company agreed 
to assume the said debts of said corporation existing at 
the time of said purchase of said capital stock to the 
extent of $175,000; and further agreed with the said I. 
Gevurtz & Sons that should said debts of said corpora- 
tion exceed the sum of $175,000 that said I. Gevurtz 
& Sons should discharge the same, or upon its imimedi- 
ate inability to do so that said The R. R. Thompson 
Estate Company, at its option, night advance the sum 
of Thirty-five Thousand Dollars ($35,000.00) for the 
purpose of paving all the said debts of said Multnomah 
Hotel Company in excess of $175,000, distributing said 
money on behalf of said Multnomah Hotel Company ; 
and, further, should said debts exeeed the said sum of 
$175,000, and the sum of $35,000 in addition, namely, 
the sum of $210,000, then the said The R. R. Thompson 
Estate Company might assume, at its option, to pay 
debts of the Multnomah Tlotel Company in excess of 
said $210,000; and that upon the said The R. R. Thomp- 
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son Kstate Company advancing said sums of money 
for the payment of said debts, or the assumption of said 
debts by said The R. R. Thompson Estate Company, 
the said I. Gevurtz & Sons should execute in favor of 
said The R. R. Thompson Estate Company a note in 
the amount of Thirty-five Thousand Dollars ($35,- 
000.00), and should also indemnify and hold harmless 
and reimburse the said The R. R. Thompson Estate 
Company for any and all sums of money paid and lia- 
bilities incurred for the debts paid or assumed of said 
Multnomah Hotel Company im excess of ‘Two THun- 
dred and Ten Thousand Dollars ($210,000.00). 


V Di 


That The R. R. Thompson Estate Company exer- 
cised its option to assume, and agreed to pay and as- 
sume all the debts of the Multnomah Tfotel Company 
owing at the time of the said purchase of said capital 
stock in excess of $175,000, and took from said TI. Ge- 
vurtz & Sons said note and indemnity, heretofore men- 
tioned in paragraph VII. and that said The R. R. 
Thompson Estate Company assumed the debts of said 
Multnomah Hotel Company owing the plaintiffs here- 
in, which said debt was owing at the time of the pur- 
chase of said stock by said The R. R. Thompson Estate 
Company. 

IX. : 


That on or about the 9th day of May, 1915, said I. 
Gevurtz & Sons were adjudged, by the District Court 
of the United States for the District of Oregon, bank- 
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rupt, and that said The R. R. Thompson Estate Com- 


pany. defendant herein, in said proceedings in bank- 
ruptey admitted its assumption of all of the debts of 


the said Multnomah Hotel Company owing by said 
company at the time of said purchase of the capital 
stock and its lability to pay the same, including that of 
the plaintiff's herein, and in said proceedings, on or 
about the 29th day of May, 1913, filed its claim against 
said I. Gevurtz & Sons, bankrupt, for the amount of 
debts of said Multnomah Tfotel Company assumed or 
paid by it in excess of $175,000.00, to-wit: in the amount 
of said note of $35,000.00, and in the sum of $24,439.42 
in addition thereto; that the latter amount was claimed 
by reason of the agreement by I. Gevurtz & Sons to in- 
demnifv The R. R. 'Fhompson Estate Company upon 
its payment or assumption of the alleged debts of the 
Multnomah Hotel Company in excess of $210,000.00; 
and that the consideration for said note and for said 
agreement to indemnify, as set forth in said bankruptey 
proceedings, was the payment or assumption of the said 
alleged indebtedness of said Multnomah Hotel Com- 
pany in excess of $175,000.00, which it, the defendant 
The R. R. Thompson Estate Company, had paid, or 
assumed, and among said indebtedness assumed was that 
of said plaintiffs as hereinbefore set forth. 


X. 


That in said bankruptcy proceedings of I. Gevurtz 
& Sons the said claim of The R. R. Thompson Estate 
Company was allowed as claimed, with the exception 
of $2,933.38, and that said deduction of $2,933.38 was 
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made by a stipulation of the said The R. R. ‘Thompson 
Jistate Company and the trustees of said bankrupt be- 
cause of several disputed items, not involving the debt 
due said plaintiffs; and that said The R. R. Thompson 
Kstate Company has received dividends in said bank- 


ruptey proceedings upon its said ¢laim as allowed. 


a 


That by reason of the premises aforesaid the said 
The R. R. Thompson Estate Company became and is 
indebted to the said plaintiffs herein in the sum of 
Thirty-five Hundred Dollars (33,500.00). with inter- 
est on Forty-five Hundred Dollars ($4,500.00) at the 
rate of six per cent per annum from March 6, 1912, to 
the 4th day of May, 1914, and with interest upon Jour 
Thousand Dollars ($4,000.00) at the rate of six per cent 
per annum from the 4th day of May, 1914, to the 6th 
day of October, 1914, and with interest on 'Phirty-five 
Hundred Dollars ($3,500°00} from the 6th day of Oc- 
tober, 1914, until paid: and that demand has been made 
of said The R. R. Thompson Estate Company on or 
about the 15th day of April, 1916, for the payment of 
said debt, but that notwithstanding said demand pay- 
ment thereof has not been made. 

And for a second and further cause of action plain- 


tiffs complain and allege as follows, to-wit: 


I. 


A ae ae Ds 
That Louise Weinhard and Anna Wessinger. | aul 


Wessinger and Henry Wagner at all times heremafter 
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mentioned were, and ever since have been, and now are, 
the Executrices and Executors, respectively, of the Last 
Will and ‘Testament of Henry Weinhard, deceased, 
duly appointed and qualified by the County Court of 
the State of Oregon for the County of Multnomah, in 
which said Court the estate of said Henry Weinhard, 
deeeased, is in the course of probate and administra- 
tion, and duly empowered to bring this action, and that 
all of them are citizens of the State of Oregon. 


If. 


That at all the times hereinafter mentioned The 
R. R. Thompson Estate Company was, ever since has 
been and now is a corporation, duly organized and exist- 
ing under and by virtue of the laws of the State of Cali- 
fornia, and having its principal place of business therein, 
and that said corporation is carrying on business in the 
State of Oregon by an agent, and that said eorporation, 
pursuant to the laws of the State of Oregon, has duly 
executed, acknowledged and filed a Power of Attorney 
in the office of the Secretary of State appointing a resi- 
dent of the State of Oregon as its Attorney in Fact. 
authorized to accept service of all writs, proeesses and 
summouses, and that the acting Attorney in Fact so 
appointed for said corporation is Henry W. Fries, a 


resident of Portland, Oregon. 


Tit 


That on the 6th day of March, 1912, at Portland, 
Oregon, for value received, Multnomah Hotel Com- 
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pany, a corporation, Philip Gevurtz & I. Gevurtz & 
Sons, a corporation, the latter two being accommodation 
makers, made and delivered to the plaintiffs herein 
their promissory negotiable uote, of which the following 
is a copy, to-wit: 


$4,500.00. Portland, Ove., Mareh 6, 1912. 


On demand after date, without grace, we or either of 
us, promise to pay to the order of Louise Weinhard, 
Anna Wessinger, Paul Wessinger and Tlenry Wagner, 
Eixecutrices and Exeeutors respectively of the Last 
Will and ‘Testament of Henry Weinhard, Deceased, 
at Portland, Oregon, Forty-five Hundred aud no/100 
Dollars, in Gold Com of the United States of America, 
of the present standard value, with mterest thereon in 
like Cold Coin at the rate of six per eent per annum 
from date until paid, for value received. fnterest to be 
paid quarterly, and if not so paid, the whole sum of both 
principal and interest to become immediately due and 
collectible at the option of the holder of this note. And 
in case suit or action is mstituted to collect this note, 
or any portion thereof, we or either of us promise and 
agree to pay, in addition to the costs and disbursements 
provided by statute, such additional sum in like Gold 
Coin as the court may adjudge reasonable, for attor- 
ney’s fees to be allowed in said suit or action. 

MULTNOMAH HOTEL CO., 
Phihp Gevurtz, Pres. 

PHILEP GEVURDRZ, 

I. GEVURTZ.& SONS, 


. Géevurts, a 
r. G rtz, Pres 
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That demand had been made upon said Multnomah 
Hotel Company for the payment of said note on the 
Ist day of February, 1916, and at numerous times pre- 
vious thereto, and that no part of said note has been 
paid exeept the sum of One ‘Thousand Dollars 
($1000.00) Five Tlundred Dollars ($500.00) of which 
was paid on the 4th day of May, 1914, and Five Hun- . 
dred Dollars ($500.00) of which was paid on the 6th 
day of Oetober, 1914, and that there is now due and un- 
paid upon said note the prmcipal sum of Thirty-five 
Hundred Dollars ($3.500.00) with interest on Forty- 
five Hundred Dollars ($4,500.00) thereof at the rate of 
Six per cent (6%) per annum from the 6th day of 
March, 1912, to the 4th day of May, 1914, with interest 
on Four Thousand Dollars ($4,000.00) thereof at the 
rate of Six per cent (6%) per annum from the 4th day 
of May, 1914, until the 6th day of October, 1914, and 
with interest on Thirty-five Hundred Dollars thereof at 
the rate of Six per cent (6%) per annum from the 6th 
day of October, 1914, until paid. 


V. 


That a reasonable attorneys’ fee for the preparation 
and prosecution of this action is Five Hundred Dollars 
($500.00). 

Vi. 

That the Multnomah Hotel Company, one of the 

inakers of said note, and who received the consideration 


for which the said note was given, was, at the making of 


17 


said note and for a considerable time thereafter, the les- 
see and operator of the hotel known as the Multnomah 
Hotel in the City of Portland, Oregon; that I. Gevurtz 
& Sons, a corporation, was, at the time of signing said 
note, the owner of a large majority, if not all, of the 
capital stock of said Multnomah Hotel Company; that 
Phihip Gevurtz was, at the time of making said note, 
the President and one of the Directors of the Multnomah 
Hotel Company, and an officer and Director of said I. 
Gevurtz & Sons Company, a corporation; and that The 
R. R. Thompson Kstate Company, a corporation, de- 
fendant herein, was, at the time of making said note 
and for a considerable period thereafter the owner and 
lessor of the property occupied by said Multnomah TTo- 
tel Company, a corporation, as a hotel, namely, the 
Multnomah Hotel. 


NRL: 


That on or about the Ist day of January, 1913, and 
for a period of time anterior thereto, said 1. Gevurtz 
& Sons, the holder of practically all of the capital stock 
of the Multnomah Hotel Company, was financially in- 
volved, and that likewise said Multnomah Hotel Com- 
pany was heavily financially involved and owing large 
sums of money; and that at said time, the said defend- 
ant, The R. R. Thompson Estate Company, owner and 
lessor of said Multnomah Hotel, in order to protect 
its property and for other reasons, offered to purchase, 
and did purchase and reecive from said I. Gevurtz & 
Sons all of the capital stock of said Multnomah Totel 
Company and agreed to pay therefor the sum of One 
Hundred Seventy-five Thousand Dollars ($175,000.00) . 
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That said sum of $175,000.00 was agreed to be held 
by the said The R. R. Thompson Estate Company and 
paid out by it to the existing creditors of the said Mult- 
nomah Hotel Company, and the said The R. R. Thomp- 
son Estate Company thereupon and then agreed to 
assume the said debts of said corporation then existant 
to the extent of $175,009.00, and that the said Multno- 
mah TTotel Company then owed to said plaintiffs the 
debt which is the subjeet of this action. 


VIII. 


That the debts for which the Multnomah Hotel 
Company was liable at said time, including that of 
plaintiffs herein, did not amount to the sum of $175,- 
000.00. 

IX. 


That by reason of the premises aforesaid the said 
The R. R. Thompson Estate Company became, was 
and is indebted to the said plaintiffs herein in the prin- 
cipal sum of $3,500.00, with interest on $4,500.00 at 
the rate of six per cent per annum from the 6th day 
of March, 1912, to the 4th day of May, 1914; with in- 
terest on $4,000.00 at the rate of six per cent per an- 
num from the 4th day of May, 1914, until the 6th day 
of October, 1914, and with interest on $3,500.00 at the 
rate of six per cent per annum from the 6th day of 
October, 1914, until paid, and that on or about the 
15th day of April, 1916, demand was made upon ‘The 
R. R. Thompson Estate Company for the payment of 
said debt, but that notwithstanding said demand pay- 


ment thereof has not been made. 
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WHEREFORE, Plaintiffs pray that they may 
be awarded judgment against said defendant in the 
amount of $3,500.00, with interest on $4,500.00 at the 
rate of six per cent per annum from the 6th day of 
March. 1912, to the 4th day of May, 1914; with in- 
terest on $4,000.00 at the rate of six per cent per annum 
from the 4th day of May, 1914, until the 6th day of 
October, 1914, and with interest on $3,500.00 at the 
rate of six per cent per annum from the 6th day of 
October, 1914, until paid; together with the sum of 
$500.00, reasonable attorneys’ fee herein; and the costs 
and disbursements in this action. 

JULIUS SILVESTONE, 
SIDNEY TEISER, 


Attorneys for Plaintiffs. 


UNTTED STATES OF AMERICA, 
Dist. and State of Oregon, 
County of Multnomah,—ss. 

Comes now, Henry Wagner, one of the executors 
of the last Will and Testament of Henry Weimhard, 
deceased, one of plaintiffs herein, who upon being duly 
sworn deposes and says, that I have read the foregoing 
complaint, that the facts set forth therein are true to 
the best of my information and belief. 

HENRY WAGNER. 

Subseribed and sworn to before me this 2nd day of 


October, 1916. 
L. H. HAMIG, 


Notary Public for Oregon. 


Mv commission expires September 21, 1920. 
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(Notarial Seal) 


(Indorsed)  I"iled Oct. 2, 1916. 
.G. H. Marsu,. Clerk. 


And afterwards, to-wit, on the 14th day of Decem- 
ber, 1916, there was duly filed in said court and cause 
an Amended Answer (omitting title and formal parts) 


in words and figures as follows, to-wit: 


AMENDED ANSWER 


Now comes the defendant, and for answer to plain- 
tiff’s complaint admits, denies and alleges as follows: 


if. 


Admits paragraphs Land [1 of said complaint. 


il. 


Denies that it has any knowledge or information 
sufficient to form a belief as to any of the matters and 
things :dleged in paragraph ITT of said complaint, and 


therefore dentes the same. 


LEY, 


Denies paragraphs IV and V of said complaint. 


EV: 


Admits that the Multnomah Ilotel Company was 
the lessee and operator of the hotel known as the Mult- 
nomah Ilotel in the City of Portland, Oregon; that I. 
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Gevurtz & Sons, a corporation, was the owner of a large 
majority, if not all, of the capital stock of said com- 
pany; that Philip Gevurtz was at the time of making 
said alleged note, the president and one of the directors 
of said Multnomah Hotel Company, and an offieer and 
director of said I. Gevurtz & Sons, a corporation; that 
defendant was then and for a considerable period there- 
after, the owner and lessor of the property occupied 
by said Multnomah Hotel Company. Denies all al- 
legations of paragraph VI of said complaimt not here- 
in expressly admitted. 


V. 


Admits that on or about the Ist day of January, 
1913, and for some time prior thereto, 1, Gevurtz & Sons, 
a corporation, was the holder of practically all of the 
capital stock of the Multnomah ILotel Company. Denies 
all allegations of paragraph VII of said complaint not 


herein expressly admitted. . 


Nel: 


Denies paragraph VIEL of said complaint. 


Va 


Admits that on or about the 9th day of May, 1913, 
I. Gevurtz & Sons was adjudged a bankrupt by the 
United States District Court for the District of Ore- 
gon, but denies all other allegations contained in para- 


graph IX of said complaint. 
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VIII. : 
Denies paragraphs X and NI of said complaint. 
And for answer to plaintiff's second and further 


cause of action defendant admits, denies and alleges as 


follows: 


Me 


Admits paragraphs L and IT thereof. 
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Denics that it has any knowledge or information 
sufficient to form a belief as to any of the matters and 
things alleged in paragraph IT] of said complamt, and 


therefore demes the same. 


ITI. 


Denies paragraphs TV and V of said complaint. 


1¥. 


Admits that the Multnomah Hotel Company at the 
time of the making of said alleged note, and for a con- 
siderable time thereafter was the lessee and operator of 
the hotel known as the Multnomah ELotel in the City 
of Portland, Oregon; that I. Gevurtz & Sons, a cor- 
poration, was at said time the owner of a large ma- 
jority, if not all, of the capital stoek of said Multno- 
mah Tfotel Company; that Philp Gevurtz was at said 
time the president and one of the directors of the Mult- 
nomah Hotel Company, and an officer and director 
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of said I. Gevurtz & Sons; that defendant for a con- 
siderable time thereafter was the owner and lessor of 
the property occupied by said) Multnomah Totel. 
Denies all allegations contained in paragraph VI of 
said further and separate cause of action not herem 
expressly admitted. 


Admits that on or about the Ist day of January, 
1918, and for a period of time prior thereto. said I. 
Gevurtz & Sons was the owner of practically all of the 
capital stock of the Multnomah Hotel Company; that 
at said time defendant was the owner and lessor of said 
Multnomah Hotel. Denies all other allegations con- 
tained in paragraph VII of said further and separate 
eause of action. 


Var 


Denies paragraph VIII of said further and sep- 
arate cause of action, and alleges that at said time the 
debts of said Multnomah [Lotel Company, including 
the alleged debt of plaintiff herein, amounted to more 
than $210,000.00. 

VIL. 


Denies paragraph IX of said further and separate 
cause of action. 
And for a further and separate defense to plaintiff's 


first cause of action defendant alleges: 


SL 


That the Multnomah Hotel Company was and is 


a corporation duly organized and existing under and 
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by virtue of the Jaws of the State of Oregon, with its 
principal office and place of business in Portland, Ore- 
gon; that as such corporation it duly adopted certain 
by-laws at the time of its organization, which bave ever 
since been and still are in full foree and effect; that in 
and by said by-laws it was and is provided that all the 
promissory notes and obligations of said corporation 
should be signed jointly by its president and treasurer: 
that Phihp Gevurtz, the president of said Multnomah 
Tlotel Company had no authority to make, execute or 
deliver the promissory note set out mi the first cause 
of action stated in plaintiff's complaint, or any note of 
said corporation, without the joint signature of its 
treasurer. 

Tor answer to the second cause of action set out in 


plaintiff’s complaint, defendant alleges: 


I. 


That the Multnomah Hotel Company was and is a 
corporation duly organized and existing under and by 
virtue of the laws of the State of Oregon, with its prin- 
cipal office and place of business in Portland, Oregon; 
that as sueh corporation it duly adopted certain by- 
laws at the time of its organization, which have ever 
since been and now are in full foree and effect; that 
in and by said by-laws it was and is provided that all 
the promissory notes and obligations of said corpora- 
tion should be signed jointly by its president and treas- 
urer: that Philip Gevurtz, the president of said Mult- 
nomah Tfotel Company, had no authority to make, ex- 
ecute or deliver the note set out in plaintiff’s second 
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cause of action, or any note of said corporation, with- 
out the joint signature of its treasurer. 
WITEREFORE, Defendant prays for judgment 
against the plaintiffs for its costs and disbursements 
herein. 
BAUER & GREENE and 
A. H. MeCURTAIN, 


Attorneys for Defendant. 


(Kndorsed) Filed Dec. 14, 1916. 
G:. H. Marsa, Clerk. 


And afterwards, to-wit, on the 20th day of Decem- 
her, 1916, there was duly filed in said court and cause 
a Reply (omitting title and formal parts) in words and 


figures as follows, to-wit: 


REPLY 


Come now plaintiffs above named, and for reply to 
defendant’s further and separate defense to plaintiffs’ 
first cause of action, contained in the amended answer 


filed by said defendant, reply and sav: 


That they have not sufficient information on which 
to form a belief as to the correctness of the allegations 
contained in paragraph | of said further and separate 
defense to the effect that the Multnomah ELotel Com- 
pany, a corporation, duly adopted certain by-laws at 
the time of its organization, which have ever since been 


and still are in full force and effeet, and that in and by 
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sud by-laws it was and is provided that all of the 
promissory notes and obligations of said corporation 
should be signed jointly by its President and ‘Treasurer, 
and therefore deny said allegations; and further deny 
that Philip Gevurtz, the President of the said Mult- 
nomah Ifotel Company had no authority to make, c¢x- 
ecute or deliver the promissory note set out in the first 
cause of action stated in plaintiffs’ complaint, or anv 
note of said corporation without the joint signature of 
its treasurer. 

And as a further reply to defendant's further and 
separate defense to plaintiffs’ first cause of action, plain- 
tiffs allege and reply as follows: 


I. 

That at the time of the making, executing and de- 
livering of said promissory note, set out in plaintiffs’ 
complaint, by Philip Gevurtz, President of said Mult- 
nomah [Lote] Company, on behalf of said Multnomah 
Hotel Company. a corporation, the said Multnomah 
Hotel Company received the consideration for said note, 
to-wit: Forty-five Tundred ($4500) Dollars in cash; 
that it accepted said consideration and thereafter used 
said money for its own purposes, and received the bene- 
fits thereof; and was estopped from setting up the 
alleged absence of authority of the officer making, ex- 
ecuting and delivering said note, and that said alleged 
defense, not being available to it, is not available to said 
defendant. 


And as a second and further reply to defendant's 
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further and separate answer and defense to plaintiffs’ 
first cause of action, plaintiffs reply and say: 


I. 


That subsequent to the making, executing and de- 
livertug of said note and of receiving the consideration 
therefor, said Multnomah Hotel Company, a corpora- 
tion, ratified the action of said Philip Gevurtz, Presi- 


dent, in making, executing and delivering said note. 


And as a third and further reply to defendant's 
further and separate answer and defense to plaintiffs: 
first cause of action, plaintiffs reply and allege as fol- 
lows: 


I. 


That in the bankruptey proceedings of I, Gevurtz 
& Sons, instituted in the District Court of the United 
States for the District of Oregon, the defendant filed, 
on or about the 29th day of May, 1913. a proof of 
claim, wherein it alleged that it had assumed to pay, 
amongst other debts, the said note set forth in plain- 
tiffs’ complaint; that based on said allegation in said 
proof of claim, the said claim was allowed by the referee 
in bankruptey in said proceedings, and that the said 
defendant received and accepted, and retained the bene- 
fits of, dividends in said proceedings, and that thereby 
it is estopped from setting up the alleged invalidity of 
said note. 

And for a fourth and further reply to defendant's 


further and separate answer and defense to plaintiffs’ 


28 


first cause of action, plaintiffs reply and allege as fol- 
lows: 


That in the bankruptcy proceedings of J. Gevurtz 
& Sons, instituted in the District Court of the United 
States for the District of Oregon, the said defendant, 
on or about the 29th day of May, 1913, filed a proof 
of claim in said proceedings wherein it alleged its lia- 
bility for the payment of the note set forth in plaintiffs’ 
complaint, and upon its representation in that regard 
made, its claim, based on said liability, was allowed; 
and that the said defendant thereafter received and re- 
tained dividends upon said claim so claimed and allowed 
as aforesaid, and that thereby the said defendant is 
estopped of record from setting up the alleged want of 
authority of the President of said Multnomah Hotel 
Company, a corporation, to execute the said note on 
behalf of the said corporation, or to otherwise attack 
the validity of said note. 


And as a reply to defendant’s further and separate 
defense to plaintiffs’ second cause of action, plaintiffs 
reply and say: 


I. 


That they have not sufficient information on which 
to form a belief as to the correctness of the allegations 
contained im paragraph I of said further and separate 
defense to the effect that the Multnomah Hotel Com- 
pany, a corporation, duly adopted certain by-laws at 
the time of its organization which have ever since been 
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and still are in full force and effect, and that in and 
by said by-laws it was and is provided that all of the 
promissory notes and obligations of said corporation 
should be signed Jointly by its President and ‘Treasurer, 
and therefore deny said allegations, and further deny 
that Philip Gevurtz, the President of the said Multno- 
mah Hotel Company had no authority to make, execute 
or deliver the promissory note set out in the first cause 
of action stated in plaintiffs’ complaint, or any note 
of said corporation without the joimt signature of its 
treasurer. 


And as a further reply to defendant’s further and 
separate defense to plaintiffs’ second cause of action, 
plaintiffs allege and reply as follows: 


Phat at the time of the making, executing and de- 
livering of said promissory note, set out in plaintiffs’ 
complaint, by Phihp Gevurtz, President of said Mult- 
nomah Hotel Company, on behalf of said Multnomah 
Hotel Company, a corporation, the said Multnomah 
Hotel Company received the consideration for said note, 
to-wit: Forty-five Hundred ($4500) Dollars in cash: 
that it accepted said consideration and thereafter used 
said money for its own purposes and received the bene- 
fits thereof, and was estopped from setting up the al- 
leged absence of authority of the officer making, ex- 
ecuting: and delivering said note, and that said alleged 


defense, not being available to it, is not available to said 
defendant. 


&O 


And as a second and further reply to defendant's 
further and separate answer and defense to plaintiffs’ 
second cause of action, plaintiffs reply and say: 


1 


That subsequent to the making, executing and de- 
livering of said note and of reeeiving the consideration 
therefor, said Multnomah Hotel Company, a corpora- 
tion, ratified the action of said Philip Gevurtz, Presi- 
dent, m1 making, executing and delivering said note. 


And as a third and further reply to defendant’s 
further and separate answer and defense to plaintiffs’ 
second cause of action, plaintiffs reply and allege as 
follows: 


I. 


That in the bankruptcy proceedings of I. Gevurtz 
& Sons, instituted in the District Court of the United 
States for the District of Oregon, the defendant filed, 
on or about the 29th day of May, 1913, a proof of claim, 
wherein it alleged that it had assumed to pay, amongst 
other debts, the said note set forth in plaintiffs’ com- 
plaint; that based on said allegations in said proof of 
claim, the said claim was allowed by the referee in bank- 
ruptcy in said proceedings, and that the said defendant 
received and accepted, and retained the benefits of, 
dividends in said proceedings, and that thereby it is 
estopped from setting up the alleged invalidity of said 
note. 

And for a fourth and further reply to defendant's 
further and separate answer and defense to plaintiffs’ 
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second cause of action, plaintiffs reply and allege as 
follows: 


I. 


That in the bankruptey proceedings of I. Gevurtz 
& Sons, instituted in the District Court of the United 
States for the District of Oregon, the said defendant, 
on or about the 29th day of May, 1913. filed a proof 
of claim in said proceedings, wherein it alleged its lia- 
bility for the payment of the note set forth in plaintiffs’ 
complaint. and upon its representation in that re@ard 
made, its claim, based on said liability, was allowed: 
and that the said defendant thereafter received and 
retamed dividends upon said claim so claimed and al- 
lowed as aforesaid, and that thereby the said defendant 
is estopped of record from setting up the alleged want 
of authority of the President of said Multnomah TLotel 
Company, a corporation, to execute the said note on 
behalf of the said corporation, or to otherwise attack 


the validity of said note. 
WHEREFORE, Plaintiffs pray for judgement 
against said defendant as set forth in its complaint. 
(Signed) JULIUS SILVERSTON KE 
(Signed) SIDNEY TEISER., 
Of Attorneys for Plaintiffs. 


(Endorsed) Tiled Dec. 20, 1916. 
Ge H. Mansif. Clerk. 


What thereafter, to-wit, on the Ist day of March, 


1917, there was duly filed in said court and cause a Stip- 


32 


ulation in words and figures as follows (omitting title 
and formal parts) to-wit: 


STIPULATION WAIVING JURY TRIAL 


This stipulation entered mto this Ist day of March, 
1917, by and between plaintiffs and defendant, through 
their respective counsels, 

WITNESSETH: ‘That whereas, stipulation has 
heretofore been entered into, nm open court, at the time 
the above entitled cause was set for trial by and between 
counsel for plaintiff and counsel for defendant, whereby 
trial by jury was waived and whereby said cause was 
set as a cause to be heard without jury and it appear- 
ing that the requirements of law necessitates a waiver 
in writing of trial by jury. 

NOW, THERELFORE, trial by jury of the issues 
in the above entitled cause be and the same is hereby 
waived, and the parties hereby consent to a trial of said 
cause by the court without jury. 

SIDNEY TEISER, 
Of Attorneys for Plaintiffs. 

CEKCIL WH. BAUER, 
Of Attorneys for Defendant. 

(endorsed) Filed Mareh 1, 1917. 

G. H. Marsi, Clerk, 


That thereafter, to-wit, on the 21st day of May, 1917, 
there was duly filed in said court and cause an Opinion 
on the Merits which (omitting title and formal parts) 


is in words and figures as follows, to-wit: 
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OPINION ON THE MERITS 


The plaintiffs bring this action to recover against 
the defendant upon a promissory note executed by the 
Multnomah Hotel Company, Philip Gevurtz and 1. 
Gevurtz & Sons, of which the Hotel Company is prin- 
cipal and the other two are accommodation makers. 1. 
Gevurtz & Sons is a corporation. At the time of the 
execution of the note and the transactions now to be 
noticed, the defendant corporation was the owner of the 
Multnomah Hotel in Portland, Oregon, and the Mult- 
nomah Hotel Company was a lessee of the hotel from 
it. I. Gevurtz & Sons was the owner of all the common 
stock and all but 50 shares of the preferred stock of 
the Multnomah Hotel Company, and on January 10, 
1913, gave to the defendant an option to purchase all 
the common and preferred stock of the company at the 
price of $175,000. ‘This option ripened into an agrec- 
ment between the parties, whereby I. Gevurtz & Sons 
sold to the R. R. ‘Thompson Estate Company all the 
common and preferred stock of the Multnomah Hotel 
Company at the figure named in the option. In such 
sale it was agreed that the defendant company should 
have the right, in paying the $175,000, to apply the 
same towards the payment of the indebtedness of the 
Hotel Company, and it was further agreed, in effect. 
that the defendant company would advance to TI. 
Gevurtz & Sons the further sum of $85,000 on its 
promissory note, the same to be also applied in  dis- 
charge of the Hotel Company’s indebtedness and lia- 
bilities, and in addition that I. Gevurtz & Sons would 


enarantee, indemnify, and save harmless the defendant 
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company against the payment of any further debts and 
liabilities of the Hotel Company, over and beyond the 
ageregate of the consideration price to be paid for said 
stock and the $35,000 to be advanced; the purpose being, 
as expressed by the option, that the defendant company 
should obtain good title to the property and assets of 
the Hotel Company free and clear of all claims, Jia- 
bilities, and indebtedness, of whatever character or 
nature. ‘The note and guaranty were given, and the 
defendant company disbursed the funds which it re- 
tained in its hands, namely, the $175,000 consideration 
and the $35,000, towards the payment of the liabilities 
of the Hotel Company, and paid habilities largely be- 
vond these sums in pursuance of the guaranty, but has 
refused to pay the demand of the plaintiffs on the prom- 
issory note of the Tfotel Company and its accommoda- 


tion makers. 


The defendant company having answered, the cause 
was submitted to the court without the interposition of 
ETN, 

At the trial it was shown that I. Gevurtz & Sons 
had been adjudged a bankrupt, and that the defend- 
ant company presented a claim against the estate of the 
hankrupt, which was held by the referee to be provable, 
which comprised the entire habilities of the TTotel Com- 
pany, including the demand of the phuntiffs on the 
note here sued upon, basing its claim upon the prom- 
issory note of I. Gevurtz & Sons for $35,000, the agree- 
ment of sale of the common and preferred stock of the 
HTotel Company, and the guaranty and indemnity by 
1]. Gevurtz & Sons against the payment of any and 
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all mdebtedness and hability of the [Hotel Company. 
Further than this, the defendant has received from 
the trustee of the estate of I. Gevurtz & Sons a dividend 
of 23 per cent upon all such indebtedness, including 
the claim which plaintiffs are now suing to recover. 


The questions are presented, first, whether the de- 
fendant company assumed the payment of the indebted- 
ness or liabilities of the Hotel Company; and, second, 
whether the defendant company, through and by virtue 
of its transactions with I. Gevurtz & Sons, rendered 
itself liable directly to the creditors of the Hotel Com- 
pany, they being third or outside parties to the deal- 
ines between the defendant company and T. Gevurtz 
& Sons. 


On the first question, counsel for the defendant 


company say that: 


“The option, the resolutions of the stockholders and 
directors of I. Gevurtz & Sons, and the written in- 
demnity all negative the proposition that there was au 
assumption of the debts of creditors of I. Gevurtz & 
Sons by the ‘Thompson Estate Co. in excess of the pur- 


chase price for the stock, namely, $175,000.” 


This is an admission that the defendant company 
did assume the debts of such ereditors up to the amount 
of $175,000. But, considering the manner in which 
the transactions were handled, it is manifest that there 
was an assumption of the entire indebtedness of the 
Hotel Company. The purpose of the defendant com- 
pany, and such was the intendment of the agreement of 


the parties, was to obtain the stock without impairment 
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of its value because of any impending abilities of the 
Ifotel Company, and when the note of $35,000 was 
given, the defendant conpany retained im its possession 
the fund arising therefrom, and disbursed it in payment 
of the creditors of the Hotel Company. None of it was 
paid directly to I. Gevurtz & Sons. And as to the 
indemnity, it operated to reimburse the defendant com- 
pany in the payment of any habilities of the Hotel 
Company beyond the aforesaid amount of $175,000 
plus the $35,000 disbursed by the defendant company. 
I am impressed that these transactions import by im- 
pheation an assumption on the part of the defendant 
company of the habilities of the Hotel Company, not 
only up to the amount of $175,000, but also of all its 
liabilities beyond that amount. 


It is very true, as counsel for defendant contends, 
that where there is only an executory contract entered 
into between two parties, whereby one of the parties for 
a consideration moving from the other agrees to pay 
the debt of a third, the third party has no right of 
action against the promisor. Washburn v. Investment 
Company, 26 Or, 436; Brower Lumber Co. v. Miller, 
28 Or. 565. 


But it is settled Jaw now in this state that, where 
a person has received from another some fund, prop- 
erty or thing, in consideration of which he has made 
a’ promise or entered into an undertaking with such 
other, but primarily and directly for the benefit of a 
third, such third party may maintain an action directly 
upon such promise or undertaking so made and en- 
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t 


tered into for his benefit, although not a party to the 
transaction. 


“In such case.” asswas said in Feldman v. McGuire, 
34 Or. 369, “the third party acquires an equitable in- 
ferest ith the property, fund, or thing; and the law, 
acting upon the relationship of the parties and their 
treatment of the fund. establishes the requisite privity, 
creates a duty, and implies a promise which will sup- 
port the. action.” 


The doctrine has been treated of as well in the two 
‘ases first above cited, and in Parker v. Jeffery. 26 
Or. 186, and Kiernan v. Kratz, 42 Or. 474. and there 
has been no modification of it that IT am aware of in 


recent vears. 


Applying the principle here, there was in legal in- 
tendment a fund created and left in the hands of the 
defendant company for the payment of all the habilities 
of the Hotel Company. and for that reason the defend- 
ant company was rendered liable directly to all the 
creditors of the Hotel Company, including the plain- 
tiffs. Nor is the undertaking or promise thus implied 
within the statute of frauds. Feldman v. McGuire. 


supra. 


(Endorsed) Tiled May 21, 1917. 
G. H. Maase. Clerk. 


That thereafter, to-wit, on May 21, 1917. there was 
duly filed in said court and cause Findings of Fact which 
(omitting title and formal parts) are in words and fig- 


ures as follows. to-wit: 
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FINDINGS OF FACT. 


This cause coming on to be heard, before the court 
without the intervention of a Jury, and the court having 
heard the testimony and the argument of counsel, and 
now being sufficiently advised in the premises, finds 
for the plaintiffs in the sum of $4736.38, and the further 
sum of $475.00 as a reasonable attornev’s fee. 

(Signed) CELAS. 6. WOLVERTON, 
Judge. 


(Endorsed) Filed May 21, 1917. 
G. H. Marsn, Clerk. 


That thereafter, to-wit, on Mav 21, 1917, there was 
duly filed i said court and cause a Judgment Order 
which (omitting trile and fornial parts) is in swords and 


figures as follows, to-wit: 


JUDGMENT ORDER 


Mage2 Ist, WOu7. 


This cause was tried before the Court without the 
intervention of a jury upon the proceedings and the 
proofs; plamtiff appearing before Mr. Sidney Teiser 
and Mr. Julius Silverstone of counsel and defendant 
appearing before Mr. Cecil Bauer and Mr. A. Hi. Me- 
Curtain of counsel, and the court being fully advised 
in the premises now files therein its findings of faet 
in words and figures as follows, to-wit: 

‘“'Phis cause comme on to be heard before the Court 
without the intervention of a jury and the Court having 
heard the testnuony and the argument of counsel, and 
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bow being sufficiently advised in the premises finds for 
the plaintiffs in the sum = of Forty-seven Ifundred 
Thirty-six and 38/100ths Dollars and the further sum 
of Four TTundred Seventy-five and 00/100ths Dollars 
as a reasonable attorney's fee. 
CHAS. bk. WOLVERTON, 
Judge. 


WHEREUPON TT IS ADJUDGIED that said 
plaintiff do, have and recover of and from said defend- 
ant the sum of Forty-seven Tfundred ‘Thirty-six and 
38/100ths Dollars and the further sum of Four Tfun- 
dred Seventy-five and 00/100ths Dollars as a reason- 
able attorney's fee and their costs and disbursements 
fferen: taxed in the sum of ®.............. and their 
execution issued therefor, 

(Endorsed) Filed May 21, 1917. 

G. H. Marsa, Clerk. 


That thereafter, to-wit, on the 8th day of June, 1917, 
there was duly filed in said court and cause Motion to 
Vaeate Judgment and for a New ‘Trial which (omitting 
title and formal parts) is in words and figures as fol- 


lows, to-wit: 


MOTION TO VACATE JUDGMENT AND FOR 
A NEW TRIAL 

Comes now the defendant by its attorneys, and moves 

the court for an order vacating and setting aside the 


general findings and the judgment heretofore made and 


: 40 


entered herein for a new trial and a re-hearing, and 


assigns as the grounds thereof the following: 


Me 


That the court crred in its finding to the effect 
that there was an assumption of the entire indebtedness 
of the Multnomah Hotel Company by the defendant 
company, or any indebtedness in excess of the sum 
of $175,000.00. 


DM. 


That the court erred in its finding to the effect that 
the transactions between the Multnomah Hotel Com- 
pany and the defendant company imported by implica- 
tion an assumption of the liabilities of the Multnomah 
Ifotel Company by the defendant company in excess 
of $175,000.00. 


LT. 


That the court erred in its conclusion to the effect 
that there was in legal intendment a fund created and 
left in the hands of the defendant company for the pay- 
ment of abilities of the Multnomah Hotel Company, 


or any habilities in excess of the sum of $175,000.00. 


TN. 


That the court erred in its conclusion that the un- 
dertaking of the defendant was not within the Statute 


of Frauds. 
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y. 


That the court erred in its finding and conclusion 
to the effect that the plaintiff is entitled to a judgment, 
and in not finding that the defendant was entitled to a 
judgment. 

BAUER & GREENE and 
A. H. McCUR TAIN, 
Attorneys for Defendant. 

(indorsed) Filed June 8, 1917. 

G. TH. Marsu,. Clerk. 


That thereafter, to-wit, on the 11th day of June, 
1917, there was duly filed in said court and cause Find- 
ings of Fact Proposed by Plaintiff in Mrror which 
(omitting title and formal parts) are in words and fig- 


ures as follows, to-wit: 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


PROPOSED BY PLAINTIFF IN ERROR 


The defendant respectfully requests the court to 
make, file and enter the following Findings of Fact and 


Conelusions of Law in the above styled cause: 


FINDINGS OF FACT. 
i 


That on or about the 10th day of January, 1918, 
I. Gevurtz & Sons, a corporation, being the owners of 


all of the common capital stock of Multnomah Tfotel 
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Company, a corporation, by an imstrument in writing. 
gave an option to the defendant corporation for the 
purchase of all of the stock of said Multnomah Hotel 
Company for the sum of $175,000.00 in cash, which 
said option further provided that the said defendant 
company should have the right in paying said $175,- 
000.00 to apply the same towards the payment of the 
indebtedness of said Multnomah Hotel Company to the 
First National Bank of Portland, Oregon. and to all 
other creditors of said company, to the extent of said 
sum of $175,000.00, and any and all other indebtedness 
or habilities of said Multnomah Tlotel Company up 
to the date of the transfer of said stock was to be paid 
by said I. Gevurty & Sons, and which option further 
provided that if said I. Gevurtz & Sons should not be 
in position to pay the said indebtedness as the sanie 
became due, the said defendant company would ad- 
ranee necessary moneys to pay and discharge same for 
said I. Gevurtz & Sons upon the execution of its prom- 
issory note to the defendant company for all of said 
sums of money so required, provided, however, that said 
amounts shall not exceed in the aggregate the sum of 
$35,000.00, and provided, further, that said I. Gevurtz 
& Sons should warrant and guarantee the said defend- 
ant company against any and all indebtedness and lia- 
bilities of said Multnomah Hotel over and above the 
aggregate amounts of $175,000.00, the consideration 
of the purchase price of said stock, and $35,000.00. to 
be advanced by it, the defendant company, to said I. 
Gevurtz & Sons to entitle it to pay and liquidate the 


obligations of said hotel in excess of the purchase price 
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of the stock, and said contract further provided that it 
was the intention that in selling all of the common and 
preferred stock of the Multnomah Hotel Company to 
said defendant company, for the sum of $175,000.00. 
as aforesaid, the said The R. R. Thompson state Com- 
pany should thereby obtain good title to all of the prop- 
erty and assets of the Multnomah Totel Company, free 
and clear of all claims, demands, liabilities, liens or in- 
debtedness of any character or nature whatsoever, and 
that any and all other such debts, liabilities, liens or in- 
debtedness should be assumed and paid bv said J, 
Gevurtz & Sons, and that the advance bv the defend- 
ant company of the additional sum of $35,000.00 should 
be only as a matter of accommodation to 1. Gevurty & 
Sons, and should not be any acknowledgment of any 
assumption by said defendant company of any further 
liabilities, or for the payment of any greater sum for 
the assets of the Multnomah Ffotel Company than rep- 
resented by the purchase price of said common and 


« 


preferred stock. 
LL. 


That subsequent to the giving of the option as set 
forth in finding No. 1, the said option ripened into an 
agreement between the parties, and said I. Gevurtz & 
Sons transferred and delivered to the defendant com- 
pany all of the common and preferred stock of the 
Multnomah Hotel Company, in accordance with the 
terms of said option, and that thereafter the defendant 
company paid to the creditors of said Multnomah Hotel 
Company the sum of $175,000.00, and in addition there- 
to paid to the creditors of the Multnomah Hotel Com- 
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pany the sum of $35,000.00, and took from [. Gevurtz 
& Sons, a corporation, its promissory note in the sum 
of $35,000.00, to cover said advances, and that therc- 
after said defendant company paid divers other cred- 
itors of the Multnomah Hotel Company, but refused 


to pay the claim of the plamtiff herein. 


IIT. 


That there was no contract or memorandum in writ- 
ing, signed by the defendant company, whereby the 
defendant company agreed to pay any indebtedness 


of the Multnomah Hotel Company. 
IV. 


That on the 16th dav of February, 1913, the said [. 
Gevurtz & Sons duly made, executed and delivered to 
the defendant company its contract in writing, by the 
terms of which it was provided that it, the said I. 
revurtz & Sons, would indemnify and save the defend- 
ant company, and its successors and assigns, free and 
harmless against anv and all indebtedness and liabilities 
of the Multnomah Totel Company and = against all 
claims or demands, actions, damages, liabilities, suits, 
fines, hens and contracts of indebtedness of any char- 
acter whatsoever, either duc to 1. Gevurtz & Sons di- 
rectly or indirectly, or to any other person, firm or 
corporation arising out of or incurred in the operation 
of said Multnomah Hotel Company from the tine of 
its beginning to the date of the delivery of possession 
of all its common and preferred stoek by I. Gevurtz & 
Sons to the defendant company, over and above the 
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sum of $210,000.00, being the ageregate amount of the 
purchase price of said common and preferred stock, to- 
wit: $175,000.00, and the amount. of $35.000.00 ad- 
ranced and loaned by said defendant company to said 
I. Gevurtz & Sons, and by which contract the said 
I. Gevurtz & Sons bound itself to pay any and all in- 
debtedness or liabilities which might remain unpaid or 
be in excess of the amount of $210,000.00, to be applied 
as in said contract provided, 


Ve 


That on or about the 9th day of May, 1913, said 
I. Gevurtz & Sons was adjudged a bankrupt, and the 
defendant eompany presented a claim against the estate 
of said bankrupt, which was held to be provable by the 
referee, which comprised the entire Habilities of the 
Multnomah Ffotel Company, including the demands of, 
the plaintiff on the note herein sued upon, the said 
defendant basing its claim in said bankruptey proceed- 
ings upon the promissory note of I. Gevurtz & Sons 
for $35,000.00, the agreement of sale of the common and 
preferred stock of Multnomah Hotel Company and the 
guaranty and indemnity by L. Gevurtz & Sons against 
the payment of any and all indebtedness and liabilities 
of the Multnomah Hotel Company, the said ¢laim hav- 
ing been allowed, the defendant received a dividend from 
the trustee of the estate of I. Gevurtz & Sous, in bank- 
-ruptey, of 23% of all such imdebtedness, including: the 


claim which plaintiffs are now seeking to recover. 
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That subsequent to date of the payments of said 
dividends as set forth in finding numbered V, the Mult- 
nomah Hotel Company paid to the plaintiff on account 
of the note here sued upon, $1000.00. 


VIL. 


Subsequent to the bankruptey of I. Gevurtz & Sons 
the Multnomah TLotel Company continued in business 
for a period of approximately thirty-two months, dur- 
ing which time the plaintiff herein made no attempt 
to collect its note against the said Flotel Company, and 
on or about the 26th dav of January, 1916, the Mult- 
nomah TTotel Company was adjudged a bankrupt. 

From the foregoing Findings of I’act the court finds 


and makes the following Conclusions of Law: 


CONCLUSIONS OF LAay. 
3 


That the defendant company did not assume any 
of the habilities of the Multnomah Tfotel Company, or 
agree to pay the same in excess of the sum of $175,- 
000.00. 

iL 


That there was no fund created in the hands of the 
defendant company for the payment of the liabilities ’ 
of the Multnomah TTotel Company in excess of the sum 
of $210,000.00. 
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That there was no memorandum or other contract 
in writing, signed by the defendant company, undertak- 
ing or agreeing to pay any of the indebtedness of the 
Multnomah Tfotel Company, and that any assumption 
or promise made by the defendant company is unen- 
foreable at law because coming within the Statute of 
Irauds. 


lv: 


That the plaintiff cannot maintain its action against 
the defendant company, and the defendant company is 
entitled to a judgment dismissing the plaintiff's com- 


plaint, and for its costs and disbursements. 


He GoM tt th cen te -coeters CoeeGe e) Qtr fh Ce CS or ce 


Judge. 


(indorsed) Filed June 1h, 1917. 
G.H. Marsu, Clerk. 


That thereafter, to-wit, on the 11th day of June, 
1917. the court made and rendered its Opinion herein 
which (omitting title and formal parts) is in words and 


figures is follows, to-wit: 


OPINION OF THEE COURT 
Julius Silverstone and Sidney ‘Teiser for Plaintiffs. 
Bauereeé& Greene-aud A. H. MeCurttin for ve- 


fendant. 
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WOLVERTON, District Judge: (Orally ) 


There are two cases bearing upon this subject, which 
I have examined, and one is the case cited by counsel 
this morning—Humphreys v. Third National Bank of 
Cincinnati, Ohio, found in 75 I’ederal at page 852. That 
is a case in the Cireuit Court of Appeals for the Sixth 
Circuit. In that case Judge ‘Taft intimates that the 
practice has resulted in a sort of trap to catch the un- 
wary, although upon consultation of the decisions of 
the Supreme Court of the United States every lawver 
ought to be advised of the practice. 


Of course, it is my purpose to avoid entrapping 
counsel or the parties into a situation that would pre- 
vent them from presenting their case in full in the 
Court of Appeals. 

Now, there are two ways of raising the questions 
which it is proposed to raise in this case. ‘The question 
that is desired to be raised primarily is whether or not 
the testimony in the case supports the verdict. That is 
the effect of it. One way of raising that question is, as 
pointed out by Judge Taft in his opinion, by request 
to the court to direct a verdict on the ground of in- 
sufficiency of the evidence. That is a motion that is 
often made when a jury is called and the trial is be- 
fore a jury, and it is a motion that could have been 
made in this case; and I do not think that the court at 
this time would be warranted in setting aside this verdict 
for the purpose of allowing that motion to be made. 
‘The other manner in which the question might be raised 
is by presenting to the court findings, and then the court 
may pass upon those findings. If the court refuses 
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to make the findings, then that may be reserved by 
exception, and that would raise the entire question. 

I rather think in this case, in order that the matter 
may be fully presented, that the verdict should be sect 
aside, and the court will refuse these findings which 
have been tendered, and then the court will make the 
same general findings as it made before, and the jude- 
ment may be entered as of this date. ‘The clerk will 
make a copy of those findings, so that T can sign them, 
the general findings, and that will make up the record 


of the court. 


(Hndorsed)  Iiled June 11, 1917. 
G. H. Marsn, Clerk. 


That thereafter, to-wit, on the 11th day of June. 
1917, there was duly filed in said court and canse an 
Order which ‘(omitting title and formal parts) is in 


words and figures as follows, to-wit: 


ORDER VACATING JUDGMENT 


This cause came on regularly to be heard this 11th 
day of June, 1917, on motion of defendant for an order 
vacating and setting aside the general Findings and the 
Judgment heretofore made and entered herein and for 
anew trial and rehearing, plaintiff appearing by Sidney 
Yeiser of counsel, and the defendant by ‘Thomas G. 
Greene of counsel, and the court having considered the 
said motion and being fully advised in the premises; and 
it appearing to the court that said motion should be 
allowed for the purpose of affording said defendant an 


opportunity to present proposed special Iindings of 


a0 


Fact and Conclusions of Law, and for the further pur- 
pose of permitting defendant, should the court fail or 
refuse to sign the proposed special Findings of Tact 
and Conclusions of Law as prayed, to request special 
Findings in conformity with the general Verdict or 


lindimgs heretofore made and filed, whereupon 


I’ [IS ORDERED 


that said motion, so far as it prays for the setting aside 
of the general Findings and Judgment, be aud the same 
is hereby allowed, and the said general Verdict or Iind- 
ings and Judgement heretofore entered on the 21st day 
of May, 1917, be and the samé are hereby vacated and 
set aside. 

And the defendant havmg thereupon requested the 
court to make, sign and file special Findings of Taet 
und Conelusions of Law, as proposed by the defend- 
wnt, which proposed I'indings of Fact and Conelusions 


of Law are on file with the Clerk of this Court, 


IT IS ORDERED 


that the request of said defendant of the court to make, 
sign or file the said I*indings of Fact and Conclusions 
of Taw, or either of them, proposed by said defend- 
ant, be and the same is hereby declined and refused; 
And it further appearing that the defendant there- 
upon requested the court to make, sign and file special 
Iindings of Faet and Conclusions of Law herein, in 
accordanee with the general Findings or Verdict here- 


tofore entered and herein vacated for the purposes afore- 
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said, and it appearing that the court had determined, 
in its discretion, that special Findings or Conclusions 


in said cause were unnecessary 


IY IS ORDERED 


that the request of the defendant for the making, sign- 
ing and filme of special Findings of Fact and Con- 
clusions of Taw in accordance with said general ieind- 
ings or Verdict be, and the same is hereby refused. 

and it further appearing that the defendant duly 
objected and excepted to the orders herein made, and 
to the court's refusal to make, sign or file either or all 
of the said Findings of I'act and Conelusions of Law 
proposed by it separately, and further excepted to the 
making of the order refusing to make, sign, and file 
special indings of Fact and Conclusions of Law in 
conformity with the general Verdict or Findings here- 
tofore entered herein, and for the purpose aforesaid, 


herein vacated 


IT 18S PURPA ORDERED 


that defendant be, and it hereby is allowed exceptions 
to said order, 

And it further appearing that the purpose of vacat- 
ing said finding and Judgment having now been fully 
accomplished, and the Court having heretofore heard 
the evidence adduced and the arguments of counsel and 
now being fully advised in the premises, now makes and 


files the following findings, viz.: 
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om 


“This cause coming on to be heard before the Court 
without the intervention of a jury and the Court having 
heard the testimony and argument of counsel, and now 
being sufficiently advised in the premises finds for the 
plaintiffs in the sum of Forty-seven Plundred Thirty- 
six and 38/100ths Dollars and the further sum of our 
Tlundred Seventy-five and 00/100ths Dollars as a rea- 
sonable attorney’s fee. 

CHAS. EK. WOLVERTON, 


Judge. 


WHEREUPON, based upon the foregoing find- 
ing, it is adjud@ed that said plaintiffs do, have and re- 
cover of and from said defendant said sum of Forty- 
seven Ttundred ‘Thirty-six and 38/100ths Dollars and 
the further sum of Four TTundred Seventy-five and 
00/100ths Dollars as a reasonable attorney’s fee, to- 
gether with their costs and disbursements therein taxed 
at $32.66 and that they have execution therefor. 

(Signed) CHAS. ff. WOLVERTON, 
Judge. 


(indorsed) Filed June 11, 1917. 
G, H. Marsu, Clerk. 


That thereafter, to-wit, on the 11th day of June, 
1917, there was duly filed in said court and cause a Find- 
inv’ by the Court which (omitting title and formal parts) 


is in words and figures as follows, to-wit: 
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FINDING BY THE COURT 


This cause coming on to be heard before the court 
without the mtervention of a jury and the court having 
heard the testimony and the argument of counsel and 
now being sufficiently advised in the premises finds for 
the plaintiff in the sum of $4736.38 and the further sum 
of $475.00 as a reasonable attorney’s fee. 

(Signed) CHAS. 1. WOLVERION, 
Judge. 

(Endorsed) Tiled June 11, 1917. 

G. H. Marsu. Clerk. 


That thereafter, to-wit, on the 2Ist day of June, 
1917, there was dulv filed in said court and cause a Peti- 
dion for Writ of Krror which (omitting title and formal 


parts) is in words and figures as follows, to-wit: 


PETITION FOR WRIT OF ERROR 


To the TION. CHAS. FB. WOLVERTON, United 

States District Judge: 

The above named defendant, The R. RR. Phompson 
Etate Conipany, a corporation, feeling itself aggrieved 
by the finding and judgment rendered and entered in 
the above entitled cause on the 11th day of June, 1917, 
does hereby petition for a writ of error to the Uuited 
States Circuit Court of Appeals for the Ninth Cireuit, 
for the reasons set forth in the assignment of errors 
filed herewith, and prays that the said writ of error be 
allowed, and that eitation be issued as provided by law. 
and that a transeript of the record, proecedings and 
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documents upon which said finding and judgment was 
based, duly authenticated, be sent to the United States 
Circuit Court of Appeals for the Ninth Circuit, under 
the rules of such court in such cases made and pro- 
vided, and vour petitioner further prays that the proper 
order relating to the required security to be required 
of it be made, and that upon the filing of proper seeurity 
your honor sign supersedeas order herein. 

BAUER & GREEN KE, and 

AYE. McCURTABN . 


Attorneys for Defendant. 


(Kndorsed) Filed June 21, 1917. 


G. H. Mansi, Clerk. 


That thereafter, to-wit, on the 21Ist dav of June, 
1917, there was duly filed in said court and cause As- 
sigumepts of Error which (omitting title and formal 


parts) are in words and figures as follows, to-wit: 


ASSIGNMENTS OF ERROR 


Now comes the defendant in’ the above entitled 
cause, and files the following assignment of crrors upon 
which it will rely in its prosecution of writ of error in 
the above entitled cause from the finding and judgment 
made by this honorable court on the 11th day of June, 
Va) ve 


iP 
That the United States District Court for the Dis- 
trict of Oregon erred in admitting any evidence under 
the complaint filed in this cause, and in not holding 
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that the said complaint did not state facts sufficient to 


constitute a cause of action. 


II. 


That the said court erred in admitting and receiv- 
Ing im evidence promissory note of the Multnomah TTo- 
tel Company, a corporation. pavable to the plaintiffs. 
and endorsed by Philip Gevurtz and T. Gevurtz & Sons, 


a corporation, inarked plaintiffs’ Joxhibit cA. 


like 


That the said court erred in admitting and receiv- 
ing in evidence the checks of the plamtiffs payable to 
the Multnomah Hotel Company, marked plaintiffs’ lx- 


Inbits B and C. 
IV. 


That the said court erred in admitting and receiving 
in eivdence the claims of the defendant filed in the bank- 
rupty matter of I. Gevurtz & Sons, marked plaintiffs’ 
Foxlubits D and E. 

NG 

That the said court erred in admitting and receiv- 
ing in evidence stipulation between the attorneys for 
the trustee of the bankrupt estate of T. Gevurtz & Sons 
and the attorneys for the defendant, marked plaintiffs’ 
Exhibit [*. 

Mai. 


That the said court erred in admitting and receiv- 
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ing in evidence a memorandum of authorities in behalf 
of the defendant in support of its claim in the bank- 
ruptey proceeding of I. Gevurtz & Sons, and marked 
plaintiffs’ ExInbit G. 


WOOL 


That the said court erred in admitting and _ receiv- 
ing m evidence the order of the Referee in Bankruptey 
allowing the claim of the defendant in the matter of the 
bankruptey of I. Gevurtz & Sons, and marked plain- 
tiffs’ Exhibit FT. 

VIII. 


That the said court erred in admitting and receiv- 
ing in evidence the dividend sheets of IT. Gevurtz & 


Sons, marked plaintiffs’ Exhibits [and J. 
IBS 


That the said court erred in admitting and receiv- 
ing m evidence the schedules in’ bankruptey of the 
Multnomah Hotel Company marked plaintiffs’ Hx- 
hibit Ix. 

».G 


That the said court erred in failing and refusing to 
make, sign and file the special findings of fact pro- 
posed by the defendant, beng mumbered from 1 to 7 


inclusive, and each of said findings of fact. 


Dall; 


That the said court erred in failing and refusing to 
make, sign and file the conclusions of Jaw proposed by 
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the defendant, and numbered from 1 to 4 inclusive, and 
each of them. 


XII. 


That the court erred in failing and refusing to make, 
sign and file special findings of fact in support of the 
general findings and judgment eutered by the court 
herein. 


SOF 


That the said court erred in holding that there was 
any evidence introduced at the trial to support the 
complaint or any judgment for the plaintiff. 


NIV. 


That the said court erred in not entering judgment 
for the defendant and against the plaintiff. 
WHEREFORE, Defendant prays that said judg- 
ment be reversed, and that sard District Court of the 
United States for the District of Oregon be ordered 
to enter a judgment reversing its decision and in favor 
of the defendant and against the plamtiff. 
BAUER & GREENE, and 
A. H. McCURTAIN, 
Attorneys for the Plamtiff in Krror. 
(Endorsed) Filed June 21, 1917. 
G. H. Marsu, Clerk. 


That thereafter, to-wit, on the 22nd day of June. 


1917, there was duly filed in said court and cause Order 
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Allowing Writ of Error which (omitting title and for- 
mal parts) is in words and figures as follows, to-wit: 


ORDER ALLOWING WRIT OF ERROR 


On motion of A. TH. McCurtain, of attorneys and 
counsel for defendant, it is hereby 

ORDERED that a writ of error to the United 
States Circuit Court of Appeals for the Ninth Circuit, 
from the findings and judgment heretofore filed and 
entered herein, be, and the same is hereby allowed, and 
that a certified transcript of the record, testunony, ex- 
hibits, stipulations and all proceedings, be forthwith 
transmitted to the said United States Circuit) Court 
of Appeals for the Ninth Circuit. 

And it is further ORDERED that the bond to be 
filed by the defendant be fixed in the sum of $6000.00; 
and it is further 

ORDERED that the Clerk of this court issue writ 
of error herein as by law required. 

CHAS. E. WOLVERTON, 
District Judge. 

Endorsed) Filed June 21, 1917. 

G. H. Marsu, Clerk. 


That thereafter, to-wit, on the 22nd day of June, 
1917, there was duly filed in said court and cause a Writ 
of Error which (omitting title and formal parts) is in 
words and figures as follows, to-wit: 
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WRIET OF ERROR 


The United States of America.—ss. 


The President of the United States of America, 


To the Judges of the District Court of the United 
States for the District of Oregon, GREETING: 


Because in the reeords and proceedings. as also in 
the rendition of the judgment of a plea whieh is in the 
District Court before the Honorable Charles E. Wolver- 
ton, one of vou, between Louise Weinhard and Anna 
Wessinger. Paul Wessinger and Henry Wagner, Ex- 
ecutrices and Executors, respectively of the last Will 
and ‘Testament of TLenury Weinhard, deceased. plaintiffs 
and defendants im error and The R. R. Phompson 
Estate, a corporation, defendant and plaintiff in error, 
a manifest error hath happened to the great damage of 
the said plaintiff in error as by complaint doth appear. 
and we being willing that error, if any, hath been, should 
be corrected and full and speedy justice done to the 
parties aforesaid and in this behalf do command you 
if judgment be therein given, that then under vour 
seal distinctly and openly vou send the record and pro- 
ceedings aforesaid with all things concerning the same 
to the United States Circuit Court of Appeals for the 
Ninth Circuit, together with this writ, so that vou have 
the same at San Francisco, Califorma, within thirty 
days from the date hereof in the said Cireuit Court of 
Appeals to be then and there held; that the record and 
proceedings aforesaid being one and there inspected, 
the said Cireuit Court of Appeals may cause further 
to be done therein to correct that error, what if right 
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aud according to the laws and customs of the United 
States of America should be done. 


Witness, the Honorable KDWARD DOUGLAS 
WHITE, Chief Justice of the United States, this 22nd 
dav of June, A. D. 1917. 


(Signed) G. H. MARSH, 


Clerk of the District Court of the United States 
for the District of Oregon. , 


(Seal) 


(Endorsed) Filed June 22, 1917. 
G. H. Marsu, Clerk. 


That thereafter, to-wit, on the 22nd day of June, 
1917, there was dulv filed in said court and cause a Bond 
which (omitting title and formal parts) is in words and 
figures as follows, to-wit: 


BOND 


KNOW ALL MEN BY THESE PRESENTS: 
That The R. R. Thompson Estate Company, a cor- 
poration, defendant in the above entitled action, as 
Principal, and THK MASSACHUSETTS BOND- 
ING & INSURANCE COMPANY OF BOSTON, 
MASSACHUSETTS, a corporation, duly organized 
and existing under and by virtue of the laws of the 
State of Massachusetts, and as such corporation au- 
thorized to do business, and doing business in the State 
of Oregon, as Surety, are held and firmly bound unto 
Louise Weinhard and Anna Wessinger, Paul Wessin- 
ger and Henry Wagner, Executrices and Hxecutors, 
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respectively of the last Will and ‘Testament of Henry 
Weinhard, deceased, plaintiffs in’ the above entitled 
action, in the sum of Six Thousand Dollars (6000.00) , 
to be paid unto the said plaintiffs, their administrators 
or assigns, and for the payment of which sum well and 
truly to be made we bind ourselves and each of us, and 
our and each of our successors and assigns, jointly and 
severally, firmly by these presents. 


SEALED with our seals, and dated this 11th day 
of June, 1917. 


WHEREAS, the said defendant in the above en- 
titled action has prosecuted or is about to prosecute a 
writ of error to the United States Circuit Court of Ap- 
peals for the Ninth Circuit to reverse the findings and 
judgment rendered and entered in the above cause on 
the .... day of June, 1917, whieh said finding and 
judgment is hereby referred to and made a part hereof, 


NOW THEREFORE, the condition of this obli- 
gation is such that if said defendant in the above en- 
titled action shall prosecute its said writ of error to 
effect and answer all damages and costs if it fails to 
make said writ of error good, then this obligation shall 
be void, otherwise the same shall be and remain in full 


force and effect. 
The R. R. ‘Thompson Estate Company, 
a Corporation, 


(Signed) By A. HH. McCurtain, 
Of its Attorneys. 
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The Massachusetts Bonding & Insurance Company 
of Boston, Massachusetts, a Corporation, 
(Signed) By Frank E. Smith, 
Its Attorney-1n-F act. 
Approved this 22nd day of June, 1917. 
(Signed) CHAS. E. WOLVERTON, 
Judge. 
(Kndorsed) Filed June 22, 1917. 
G. H. Marsn, Clerk. 


That thereafter, to-wit, on the 22nd day of June, 
1917, there was duly filed in said eourt and cause an 
Order of Supersedeas which ‘(omitting title and formal 
parts) is in words and figures as follows, to-wit: 


ORDER OF SUPERSEDEAS 


This eause coming on to be heard this 21st day of 
June, 1917, upon the application of the plaintiff in error 
for a writ of error to the Umted States Cireuit Court 
of Appeals for the Ninth Circuit, and said writ of 
error having been allowed, tt is 

ORDERED that the same shall operate as a su- 
persedeas, the said plaintiff in error having executed 
bond in the sum of $6000.00 as provided by law, and 
the Clerk is hereby directed to stay the mandate of 
the District Court of the United States for the District 
of Oregon until the further order of this court. 

(Signed) CHAS. E. WOLVERTON, 
District Judge. 

(Endorsed) Filed June 22, 1917. 

- G. H. Marsu, Clerk. 
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That thereafter, to-wit, on the 22nd day of June, 
1917, there was duly filed in said court and cause a 
Citation on Writ of rror whieh (omitting title and 


formal parts) is in words and figures as follows, to-wit: 


CHPATION ON WRIT OF ERROR. 


United States of America, 

District of Oregon,—ss. 

To Louise Weinhard and Anna Wessinger, Paul 
Wessinger and Tfenry Wagner, Exeeutrices and 
Iexeeutors, repsectively of the last Will and ‘Testa- 
ment of Henry Weinhard, deceased, GREK T- 
ING: 

You are hereby cited and admonished to be and ap- 
pear before the United States Circuit Court of Ap- 
peals for the Ninth Cireuit, at San Francisco, Call- 
forma, within thirty days from the date hereof, pur- 
suant to a writ of error filed in the Clerk’s office of the 
District Civeuit Court of the United States for the Dis- 
trict of Oregon, wherem The R. R. ‘Phompson Estate 
Company, a corporation, is plaintiff in error and you 
are defendant in error, to show cause, if any there be, 
why the judgement in the said writ of error mentioned 
should not be corrected and speedy justice should not 
be done to the parties in that behalf. 

Given under my hand, at Portland, in said District, 
this 22nd day of June, in the year of one Lord, one 
thousand, nine hundred and seventeen. 

(Signed) CHAS. KE. WOLVERTON, 


Judge. 
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Service of the foregoing citation is hereby aceepted 
in Portland, Oregon, this 22nd day of June, 1917. 
(Signed) SIDNEY TEISER, 
Of Attorneys for Defendant in Error. 
(Endorsed) Filed June 22, 1917. 
G,. H. Marsu, Clerk. 


That thereafter, to-wit, on the 16th day of July, 
1917, there was duly filed im said court and cause an 
Order for ‘Time to File ‘Transcript which (omitting 
title and formal parts) is in words and figures as fol- 


lows, to-wit: 


ORDER FOR TIME TO FILE TRANSCRIP'P. 
lor sufficient cause shown, it is hereby 
ORDERED that the plaintiff in error have to and 

ineluding the 31st day of August, 1917, within whieh 

to prepare and file its transcript of the record and evi- 
dence in the Cireuit Court of Appeals in the above en- 
titled cause. 

Dated at Portland, Oregon, this 16th day of July, 

1917. 

(Sg.) CHAS. Kk. WOLVERTON, 
District Judge. 
(Endorsed) Filed July 16, 1917. 
G. H. Marsi, Clerk. 


‘That thereafter, to-wit, on the 2nd day of August, 
1917, there was duly filed in said court and cause a Bill 
of Exceptions and Statement of HFaets, which (omnit- 
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ting title and formal parts) is in words and figures as 


follows, to-wit: 


BILL Ol EXCEPTIONS AND STATEMENT 
OF FACTS, 


BE VP REMEMBERED, that the above entitled 
action came duly and regularly on for trial on the 27th 
day of March, 1917, plaintiffs appearmge by Sidney 
Teiser and J. Silverstone, their attorneys, and the de- 
fendant appearmg by Bauer & Greene and A. FI. Me- 
Curtain, its attorneys, and trial by jury having been 
waived in writing by both plaintiffs and defendant, 
whereupon after the statement of the cause by the at- 
torneys for the plaintiffs and the defendant, respectively, 
the following proceedings were had, to-wit: 

Mr. Teiser: Do I understand that you will not take 
the position that Philip Gevurtz had no authority to 
sign that note, or do vou waive that? 

Mr. McCurtain: We will waive that. There was 
some answer filed here, your Honor, going to the ques- 
tion of the authority of Philip Gevurtz, as president of 
the corporation, to sign this note, but we waive that 
proposition. 

We would, however, your Tfonor, at this time ask 
your Flonor to make an order requiring the plaintiffs 
to elect as to whether they will proceed upon the cause 
of action first stated in their complaint or upon the 
second cause of action therein stated. We take the post- 
tion in that behalf that the two causes of action are ab- 


solutely at variance and antagonistic to each other. ‘Phe 
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theory of the first cause of aetion is that the ‘Thompson 
Histate Company, the defendant, agreed to pay these 
debts in exeess of $210,000, and they state specifically 
in the second cause of action that the debts did not 
amount to $175,000. 

Mr. Peiser: If yvour Tlonor please, this matter was 
argued before Judge Bean at length on one oecasion, 
on the same motion, Judge Bean denied the motion, 
and stated that he would reserve the right at the trial 
to strike out one of other of the causes of action if it 
became apparent it should be done. In other words, he 
overruled the motion without prejudice, I suppose. 
Now, vour Tfonor will note that there is not anything 
contradietory in this complaint whatsoever. ‘The first 
cause of action states that the R. R. ‘Thompson Estate 
Company agreed to pay the debts of the TTotel Company 
in exeess of $210,000. That is all it says. ‘Phere is no 
statement at all there that the debts were in excess of 
that sum or under it. I defy counsel to find anywhere 
in that complaint any statement anywhere that the debts 
were over $175,000. Our theory was that it didn’t make 
any difference whether or not the debts were more than 
$210,000, but if they were, we ought to recover on it 
on the grounds of their assumed promise. It is not nee- 
essary for us to go out of our way to show that. All that 
is necessary for us to do, and we maintain we have a 
right to rely on that situation, is that there was $175,000 
worth of debts. Now, there isn’t anything ineonsistent 
in those two causes of action. ‘They ean both be tried 


here and heard here. 


COURT: It is not entirely clear in my mind at the 
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present time. I see no reason why this matter may not 
proceed, and if in the course of the trial it should develop 


the court can make the order at that time. 


Mr. MeCurtain: I think there is no reason, your 
Honor, why you should not proeeed with the evidence, 
und reserve vour ruling in any event. But we want, 
for the purpose of preserving the record, to show we 
make the motion at this time. 

SOUR: Very well. 

PAUL WESSINGER, ealled as a witness on be- 
half of the plaintiffs, being first duly sworn, testified 


as follows: 


DIRECT EXAMINATION. 


Questions by Mr. 'Teiser: 


State your name and residence, 

A. Paul Wessinger, Portland, Oregon. 

Q. Mr. Wessinger, vou are one of the executors of 
the estate of Henry Weinhard, deceased ¢ 

A. Yes, sir. 

Q. And as such are one of the plaintiffs in’ this 
action ¢ 

A. Yes, sir. 

Q. Mr. Wessinger, is the note 1 now hand you the 
note which is the subject of this suité 

ie «YY €S, sir. 

Mr. feiser: 1 ask that that be marked for identi- 
fication, and introduced in evidence as “Plaintiffs’ EEx- 
hibit A.” 

COURT: What is the amount? 
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A. $4500. ‘The note is made Mareh 6, 1912, isn’t 
it? 

Mr. ‘Yeiser: Yes. I now introduce this note in ev- 
ImMenice, 

Mr. McCurtain: Your Honor, we object to the 
introduction of this note, or any evidence under the alle- 
gations of the complaint, on the ground that the com- 
plaint does not state facts sufficient to constitute a 
cause of action. I want to make that general objection 
for the purpose of the record. 

COURT: You are not insisting upon it/ 

Mr. McCurtain: I want to insist upon it, ves, your 
Tlonor, but I assume that your Honor will perhaps want 
to rule on that as you did on the motion to eleet. I ean- 
not see how this note can bind the Thompson [state 
Company. 

COURT: The court will overrule your objection, 
and you may have an exception. 

Mr. McCurtain: Very well, vour Honor. I do not 
want to be making objections all the time, and delay the 
procedure of the court, but we want that objection to go 
to the introduction of any testimony supporting the 
issues of the complaint. Your Honor will overrule it, 
and hear the evidence. 

COURT: ‘That may be understood. 


Whieh said note marked Exhibit “<A” is in words and 


fioures as follows, to-wit: 
$4500.00 Portland, Ore., Mar. 6th, 1912. 


On demand after date, without grace, we or either 
of us promise to pay to the order of Louise Weinhard, 
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Anna Wessinger, Paul Wessinger and Henry Wagner, 
Executrices and Kxecutors, respectively, of the last Will 
and ‘Testament of Henry Weinhard, deceased, at Port- 
land, Oregon. Forty-five Hundred and no/100 Dollars, 
in Gold Coin of the United States of America. of the 
present standard value, with interest thereon in hke Gold 
Coin at the rate of six per cent per annum from date 
until paid, for value received. Interest to be paid quar- 
terly, and if not so paid, the whole sum of both principal 
and interest to become immediately due and collectible, 
at the option of the holder of this note. And in case suit 
or action is instituted to collect this note, or any portion 
thereof, we or either of us promise and agree to pay, 
in addition to the costs and disbursements provided by 
statute. such additional sum. in like Gold Coin, as the 
Court may adjudge reasonable. for attorney's fees to be 
allowed in said suit or action. 
(Sed) Multnomah TTotel Co. 


; Philip Gevurtz. Pres't. 


(Fant 7/20/12) Philip Gevurtz 
I. Gevurtz & Sons 
Philip Gevurtz, Pres't. 


Endorsed as follows: May 4/1914 Ree’d on within 
note $500. Oct. 6/1914 Reed on within note $500. 


Q. What was the consideration for that note, Mr. 
Wessinger! 

A. Well, the note calls for $4500, and we gave two 
checks of a total amount of $4500. 

Mr. Teiser: J don't know that these are material, 
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but [ will introduce them so as to show the considera- 
tion. 


A. Here is a note of $2000 which I signed— 
Q. <A check? : 
A. And one of $2500, total of $4500, dated March 


6. 1912, the same date as the note. 

Q. You said “note’-—vou meant check / 

A. Cheek. We signed the checks. 

Q. «And these two checks, amounting to $4500, 
were given in return for the note which vou have pre- 
sented m evidence? 

A. Yes, for the note; or for these the note was 
made out, for those two ehecks. 

COURT: Who is the maker of the note? 

Mir. ‘Feiser: The Multnomah Hotel Company is 
the maker of the note, and it was also signed, as acecom- 
modation indorser, that is, the complaint says so, and 
[ will bring that out in a minute, by Philip Gevurtz and 
I. Gevurtz & Sons. | introduce the two cheeks in evi- 
dence. 

Mr. MeCurtain: T make the objection that thev are 
incompetent, irrelevant and inimaterial. 

COURT: Verv well, the objection is overruled. 
They simply show the payment of the money in aceord- 
ance with the note. 


Which said checks were marked Exhibits “B” and 


“C” and are in words and figures as follows, to-wit: 
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Exhibit “B” 
“HENRY WEINTTARD BREWERY — No, 3966 
Portland, Oregon, March 6, 19172. 
Pay to the order of Multnomah TLotel Company 
$2000.00 ‘Two ‘Thousand and no/100 Dollars. 
(Sed) Estate Henry Weinhard, Deed 
(Sed) Paul Wessinger 
(Sed) Tenry Wagner 
E:xecutors 
fear Uap Spatis Nawrlonak 
Portland, Oregon. 
Endorsed as follows: (Sgd) Multnomah TLotel 
Company. 
Stamped endorsement: (Paid Mar. 7, 1912, Port- 
land, Oregon, First National Bank). (Pay to order 
of First National Bank—452—Portland, Oregon. — I 


(revurtz & Sons). 


Jexhibit “C™ 
“HENRY WEINHARD BREWERY 


Portland, Oregon, March 6, 1912. 


Pay to the order of Multnomah TTotel Company 
$2500.00 wenty-five Hundred and no/100 Dollars. 
(Sed) Estate Henry Weinhard, Deed 
(Sed) Paul Wessinger 
(Sgd) Henry Wagner 


Executors 
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Tne Uxiren Starks WN ariowen 
Portland, Oregon. 


indorsed as follows: (Sgd) Multnomah Hotel 
Company. 


Stamped endorsement: (Received payment through 
Clearing House March 8, 1912—4—. First National 
Bank). (Pav to order of First National Bank, Port- 
land, Oregon. I Gevurtz & Sons).” 


Q. ‘To whom was the money advanced / 

A. To Mr. Gevurtz. I think his name is Philip 
Gevurtz, Junior, is it not? 

Q. I mean, to whom was this money given / 

A. Oh, the money was made out to the Multnomah 
JTotel Company. 

Q. ‘To whom was the money loaned? 

A. To the Multnomah Hotel Company. 

@. And how did it come that Philip Gevurtz indi- 
vidually and I. Gevurtz & Sons signed this note? 

A. Well, we have a rule that for moneys loaned, for 
loans for notes, they have to be secured some way, either 
by property, as this was not, positively, in this way we 
took the mdividual idorsement of what we thonght at 
the time responsible people; that is, Mr. Gevurtz and 
Gevurtz & Sons. That was done at my personal request. 

COURT: Whom did vou deal with in loaning this 
money to the company? 

A. Mr. Gevurtz, the president of the Multnomah 
TIotel Company, came personally to my private office. 
I took him over to Mr. Wagner’s. 

COURT: Tow ts that note signed / 
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Mr. ‘Teiser: Multnomah Hotel Company, by 
Philip Gevurtz, President. It is also signed by Philip 
Gevurtz and I. Gevurtz & Sons. 


CROSS EXAMINATION, 


Questions by Mr. MeCurtain: 

Now, Mr. Wessinger, whom do you claim vou loaned 
this money to—to I. Gevurtz & Sons or upon their 
eredit, or to the Multnomah Hotel Company ? 

A. No, to the Multnomah Ifotel Company. 

Q. And in order to secure yourselves against loss 
on account of their inability to pay, vou secured also 
the accommodation signature of I. Gevurtz & Sons and 
Philip Gevurtz? Is that right? 

A. Yes sir. We thought it was security at the 
time, as I stated. 

Q. You considered them good! 

Pe VCS, : 

Q. Now, at that time. Mr. Wessinger, isn't it a 
fact that vou advanced to L. Gevurtz & Sons $4500 or 
$6000, and undertook to aeeept stock in the Multnomah 
Hotel Company? 

A. No. no. The transaction was always—we had 
no reason to loan I. Gevurtz & Sons any money, but we 
had reasons for loaning the Multnomah Flotel Com- 
pany money; and Gevurtz was there, and said that he 
intended dealing with the Meury Weinhard Brewery, 
and the note is made to the Ilenry Wienhard Estate; 
and naturally he would look for accommodations to those 


whom he was supposed to be dealing with, whom he in- 
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a bank 


tended to be dealing with. Just like a bank 
loans money only to its own clients. So do we. 

Q. That is to say, vour poliev was to get them into 
debt to you—to loan them nioney, and in that way they 
would buy beer and other— 


A. J resent that kind of question. I didn't go to 
Mr. Gevurtz, Mr. Gevurtz came to me—to my private 
officee—and asked for the loan. I didi’t want to force 
anybody to accept money as a loan. That is all. 


Q. I understand. 


A. He caine and asked, and we took it under con- 
sideration for several days till we said ves. 

Q. Then I misunderstood you when you stated to 
the Court that your poliey was that they would deal 
with vou on account of doing business with them 

A. He came voluntarily. 1 didn’t seck him. He 
came to my office of his own free will and made the 
statement that he intended to deal with us, and it was a 
big hotel—he expected large sales, and all that; and 1 
think I was competent enough to judge properly about 
how much the sales could possibly amount to and all 
that, and with a view of facilitating the trade of the 
brewery, this loan was made. 

Q. That is what I want to get at, ves. Now, what 
do you say as to whether it is a fact or not that at the 
time you advanced this $4500, it was understood and 
agreed that vou should take stock in the Multnomah 
Hotel Company to the extent of this advance? 

A. Well, no, it was not exactly agreed, because if 
I had agreed to that it would have been carried out. 
There was talk about it. 
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Q. ‘There were negotiations tending to that, but 
they were not consummated 

A. I mean, that was Mr. Gevurtz’ proposition, 
and that part of Mr. Gevurtz’ proposition was turned 
down. We didn’t decide to take stoek in it, but we said 
we had no objections to making a loan and—well, I 
stated all the balanee before. We made the loan to the 
Multnomah Ilotel Company, and had it endorsed as 
security. 


REDIRECT EXAMINATION, 


Q. I just want to ask Mr. Wessinger another ques- 
tion. Do you know what the balance due on that note 
is? 

A. I believe it is—I think the uote is $4500, and 
I believe there are two payments of $500 each. 

Q. I wanted to ask you whether there was any 
other payment made that was not endorsed on the 
note? : : 

A. No. 

Q. Do these endorsements show the date the pay- 
ments were made? 

A. Yes. It is $3500.00 plus whatever interest 
there may be. 

(Witness excused. ) 

Mr. Teiser: Do you admit that that is the signa- 
ture of Mr. Bauer? 

Mr. MeCurtain: Yes; there is no question about 
that. 

Mr. Teiser: May I submit, there has been a demand 
made for the payment of this note? 
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Mr. McCurtain: Yes, we admit about the date of 
this letter there was a demand made. 

Mr. Teiser: Prior to the date of this letter. 

Mr. McCurtain: Sometime prior to April 19, 1916, 
through Mr. Silverstone, attorney, a demand was made 
upon the Thompson Estate Company for the payment 
of this note, and that the demand was refused; that he 
appeared at that time for the Weinhard Brewing Com- 
pany, for the plaintiff. 

Mr. Teiser: . Now, I have a series of papers to of fer 
in evidenee, and I understand from counsel that they 
will be admitted as files from the eourt, without bring- 
ing the clerk or the referee to testify to them. 

Mr. Bauer: We won't raise any question about 
that. 

Mr. Teiser: I therefore introduce in evidence claim 
of R. R. Thompson Estate Company, filed with the ref- 
eree 10 bankruptey in the matter of I. Gevurtz & Sons, 
the original elaim. 

Mr. MeCurtain: I make objection to the introduc- 
tion of this evidence on the ground that the same is in- 
competent, irrelevant and immaterial and does not tend 
in any way to bind the Thompson Estate to the payment 
of this claim, and that there is nothing therein contained 
whieh is in writnig and signed by the Thompson Es- 
tate Company charging them with the payment of this 
claim; that there is no consideration for the making of 
such a promise, if there is anything which might be so 
construed. 

Mr. ‘Teiser: ‘his elaim is quite lengthy, your 
Honor, [ will point out that portion which we claim is 
material. It is claimed, first item here, “I. Gevurtz & 
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Sons in aecount with the R. R. Thompson Estate Com- 
pany,” and then it is the item on one of the pages show- 
ing the amount of $6000 due Tlenry Weinhard, and also 
the contract of indemnity, the note, the minutes of the 
meetings, and the option and other memoranda attached 
to said claim; and if your Hlonor will permit me to in- 
terrupt a second, Lo am now going’ to introduce the 
amended claim; that is, an amendment to that claim, 
or rather it is a substitution for that claim, which adopts 
by stipulation the exhibits in’ the claim, and in’ the 
amended claim it is set forth “Of all of said payments 
and also for the amount of this claim (that is the claim 
filed) which said R. R. Phompson Estate Co. advanced 
for said Multnomah Hotel Company and 1. Gevurtz & 
Sons.” 

Which said proof of claim was marked Exhibit “D” 


and is in words and figures as follows, to-wit: 


wee THE DISTRICT COURT OF ‘THE 
UNITED STATES FOR TITHE DISTRICT 
OF OREGON. 


In the Matter of I. Gevurtz & Sons, a corporation, 
Bankrupt. 


IN BANLRUPTCY: 


At Portland, in said District of Oregon, on the 
29th day of May A. D. 1913, came R. O. Yates, of 
eiiland, in the County of Multnomah, and State of 
Oregon, and made oath and says that he is Seeretary of 
The R. R. ‘Thompson Estate Company, a corporation, 
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incorporated by and under the laws of the State of Cali- 
fornia, and carrying on business in the State of Califor- 
ma, and at Portland, in the County of Multnomah, 
and State of Oregon, and that he is duly authorized 
to make this proof, and said that the said bankrupt, the 
corporation by whom a_ petition for adjudication of 
bankruptcy has been filed, was at and before the filing 
of said petition, and still is, justly and truly indebted to 
said corporation in the sum of $60,489.42; that the con- 
sideration of said debt is as follows: $35,000.00 thereof 
and $1050.00, interest thereon from January 1, 1913, 
on a promissory note dated January 16, 1913, payable 
on or before July 1, 1913, exeented by I. Gevurtz & 
Sons in favor of Phe R. R. Phompson Estate Com- 
pany, with interest at the rate of 6% per annum, copy 
of which is hereto attached, marked HKxhibit “I” and 
upon which no payments have been made, and 
$24,439.42, the balance due from said bankrupt to The 
R. R. Thompson Estate Co. under and by virtue of 
the terms of an agreement of sale by said bankrupt to 
The R. R. Thompson Estate Co. of all the common 
and preferred stock of the Multnomah TTotel Company, 
a corporation organized under the laws of the State 
of Oregon, free and clear of all abilities, and a @uar- 
anty and indemnity by said I. Gevurtz & Sons to The 
R. R. Thompson Estate Co. against any and all in- 
debtedness and liabilities of the Multnomah Hotel 
Company and against all claims or demands, actions, 
liabilities, suits, fines, hens and contracts of indebted- 
ness of any character whatsoever, either due to I. 
Gevurtz & Sons direetly or indireetly, or to any other 
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person, firm: or corporation, arising out of or incurred 
in the operation of said Multnomah Tfotel from: the 
time of its beginning to the date of the delivery. of 
possession of all of the common and preferred stock of 
Multnomah Hotel Company by I. Gevurtz & Sons to 
said The R. R. Thompson Estate Co., over and above 
the sum of $210,000.60, being the aggregate aniount of 
the purchase price of said common and preferred stock 
to-wit: $175,000.00, and the amount of $35,000.00 evi- 
denced by the promissory note heremabove referred 
to and marked Exhibit “Ti.” and the guaranty of said 
bankrupt to pay any such indebtedness or liabilities 
which may remain unpaid or be in excess of the amount 
of $210,000.00, less any and all credits on the note of 
$35,000.00, to which said bankrupt might be entitled 
on account of the collection of any book accounts and 
bills receivable due Multnomah Ifotel Company up to 
the 16th day of January, 1913, whenever the same have 
been collected, a copy of which said contract is hereto 
attached, marked Exhibit “G,” a.copy of which said 
contract of guaranty and indemnity is hereto attached, 
Exhibit “I,” and a copy of the minutes of the special 
meeting of the board of directors of said bankrupt, rati- 
fying the sale of said stock of Multnomah Totel Com- 
pany to said R. R. Thompson Estate Co. and author- 
izing the issue of the guaranty and indemnity aforesaid, 
marked Exhibit “J.” a detailed statement of all claims, 
liabilities, and demands due and owing from the Mult- 
nomah ILotel Company and assumed and agreed to be 


paid by said bankrupt being hereto attached, marked 


Mxhibits “A,” “Bo “CC.” “DY CH,” atid 
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“That no part of said debt has been paid. 


“That there are no set-offs or counterclaims to the 
same; that no judgment has ever been recovered there- 
on; and that said corporation has not, nor has any 
person by its order, or to the knowledge or belief of 
said deponent, for its use, had or received any manner 
of security for said debt whatever. 


“That in addition to the foregoing accounts and 
liabilities as exhibited and shown by the various ex- 
hibits hereinabove referred to, there appears on the 
original books of the Multnomah Totel Company as 
kept by the old management, credits in favor of Philip 
Gevurtz, in the sum of $4126.29, Alex Gevurtz, in the 
sum of $1378.00, and Louis Gevurtz, in the sum of 
$1378.00, in the aggregate a total of $-——-—_. That 
the said Philip Gevurtz, Alex. Gevurtz and Louis 
Gevurtz have never claimed or demanded the said sums 
of money from either the Multnomah Hotel Company 
or the R. R. Thompson Estate Co. and from the nature 
of the accounts it might appear that they, or either of 
them may have a claim against I. Gevurtz & Sons there- 
for, but that each of said Philip Gevurtz, Alex Gevurtz 
and Louis Gevurtz are estopped from elaiming or col- 
lecting said demands or accounts from The R. R. 
Thompson Estate Co., or the Multnomah Hotel Com- 
pany, each of them having been directors of I. Gevurtz 
& Sons at the time of the adoption of the resolutions 
by I. Gevurtz & Sons ratifying the sale of said com- 
mon and preferred stock of the Multnomah Hotel Com- 
pany to The R. R. Thompson Estate Co. and author- 
izing the execution of the indemnity by said I, Gevurtz 
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& Sons hereinabove referred to, as Hixhibits °G” and 
“T.” and that the said Philip Gevurtz, Alex Gevurtz 
and Louis Gevurtz are estopped by their actions as 
directors of I. Gevurtz & Sons, and in accepting I. 
Gevurtz & Sons as lable for said claims, from col- 
lecting the same from The R. R. Thompson Estate Co. 
or the Multnomah Flotel Company. However, if the 
said Philip Gevurtz, Alex Gevurtz and Louis Gevurtz 
should establish said claims against the Multnomah Tfo- 
tel Company or ‘The R. R. ‘Thompson Estate Co. this 
deponent will have the right to file its further claim 
against the above named bankrupts for the same. 
(Sed) GRE OF Aerie, 
Secretary of said Corporation. 
Subseribed and sworn to before me this 29th day of 


May, 1913. 
CECIL H. BAUER, 


Notary Public for Oregon.” 
@ecrined May 29) 1918. Uv R. OL Watesmis Gee- 
retary of The R. R. Thompson state Company.) 


Which said Amended Proof of Claim was marked 
Exhibit “I” and is in words and figures as follows, 
to-wit: 

“In the District Court of the United States for the 

District of Oregon. 

In the Matter of 1, Gevurtz \ —.. 
& Sons, a corporation, . IN Be Wie ae Ge 
Bankrupt. 

“At Portland, in said District of Oregon, on the 
26th day of November, A. D. 1913, came R. O. y ates, 
of Portland, in the County of Multnomah and State of 
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Gregon, and as and for an amended proof of claim, 
made oath and says that he is the Secretary of The 
R. R. Thompson Estate Company, a corporation, in- 
corporated by and under the laws of the State of Cal- 
iformia, and carrying on business in the State of Cal- 
ifornia, and at Portland, in the County of Muitnomah 
and State of Oregon, and that he ts duly authorized to 
make this proof, and says that the said bankrupt, the 
corporation by whom a_ petition for adjudication of 
bankruptey has been filed, was at and before the fil- 
ino of said petition, and still is, justly and truly in- 
debted to said corporation in the sum of $60,489.42: 
that the consideration of said debt is as follows: 
$35,000.00 thereof and $1050.00, interest thereon from 
January 1, 1913, on a promissory note dated January 
16, 1913, payable on or before July 1, 19173, execinned 
by I. Gevurtz & Sons in favor of ‘The R. R. Phomp- 
son Estate Company, with interest at the rate of 6% 
per annum, copy of which is hereto attached, marked 
Exhibit “TT,” and upon which no payments have been 
made, and $24,439.42, the balanee due {rom said bank- 
rupt to The R. R. Thompson Estate Company under 
and by virtue of the terms of an agreement of sale by 
said bankrupt to The R. R. Thompson Estate Co. of 
all of the common and preferred stock of the Multno- 
mah Tfotel Company, a corporation organized under 
the laws of the State of Oregon, free and clear of all 
liabilities, and a guaranty and indemnity by said 1. 
Gevurtz & Sons to The R. BR. Thompson Estate Co. 
against any and all indebtedness and Habilities of the 


Multnomah Tfotel Company and agaist all claims or 
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demands, actions, liabilities, suits, fines, liens and con- 
tracts of indebtedness of any character whatsoever, 
either due to 1. Gevurtz & Sons direetly or indirectly, 
or to any other person, firm or corporation, arising out 
of or incurred in the operation of said Multnomah ITo- 
tel from the time of its beginning to the date of the de- 
livery of possession of all of the common and preferred 
stock of Multnomah Hotel Company by LI. Gevurtz 
& Sons to said R. R. Thompson Estate Co., over and 
above the sum of $210,000.00, being the aggreeate 
amount of the purchase price of said common and pre- 
ferred stock, to-wit: $175,000.00, and the amount of 
$35,000.00 evidenced by the promissory note herein- 
above referred to and marked Exhibit “HI. and the 
guaranty of said bankrupt to pay any of such indebt- 
edness or liabilities which may remain unpaid or be 
in excess of the amount of $210,000.00, less any and 
all credits on the note of $35,000.00, to which said bank- 
rupt might be entitled on account of the collection of 
any book accounts and bills receivable due Multnomah 
Hotel Company up to the 16th day of January, 1913, 
whenever the same have been collected, a copy of which 
said contract is hereto attached, marked Hexhibit “C.” 
a copy of which said contract of guaranty and indem- 
nity is hereto attached, marked Téxhibit “1° and a copy 
of the minutes of the special meeting of the board of 
directors of said bankrupt, ratifving the sale of said 
stock of Multnomah Hotel Company to said ‘Phe R. KR. 
Thompson Estate Co. and authorizing the issue of the 
guaranty and indemnity aforesaid, marked Fexhibit 


P 
“Jo” a detailed statement of all claims, liabilities. and 
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demands due and owing from the Multnomah Hotel 
Company and assumed and agreed to be paid by said 
bankrupt beme hereto attached, marked Txhibits 


ENS ae “1, eg Or Die By and a i 


“Phat no part of said debt has been paid, exeept 
that an allowance has been made in the sum of $2933.38, 
hy stipulation made and entered into by and between 
The R. R. Phompson state Company and the Trus- 
tees of 1. Gevurtz & Sons, Bankrupt, which is on file 
with the Referee in Bankruptey, whereby the claim has 
been reduced to the sum of $57,566.04. 

“Phere are no set-offs or counterclaims to the same: 
that no judgement has ever beeu recovered thereon; and 
that said corporation has not, nor has any person by 
its order, or to the knowledge or belief of said deponent, 
for its use, had or received any manner of security for 
said debt whatever. 

“Phat in addition to the foregoing accounts and 
habilities as exhibited and shown by the various ex- 
hibits hereimabove referred to, there appears on the 
origmal books of the Multnomah Tfotel Company as 
kept by the old management credits in favor of Philp 
Gevurtz, in the sum of $4126.29, Alex Gevurtz, in the 


sum of $1378.00, and Louis Gevurtz, in the sum of 


$1378.00, in the aggregate a total sum of $———— 
That the said Philp Gevurtz, Alex Gevurtz and Louis 
Gevurtz have never clauned or demanded the said sums 
of money from either the Multnomah Hotel Company 
or The R. R. Thompson Estate Co. and from the nat- 
ure of the accounts it might appear that they, or either 


of them may have a claim agamst I. Gevurtz & Sons 
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therefor, but that each of said Philip Gevurtz, Alex. 
Gevurtz and Louis Gevurtz are estopped from clain- 
ing or collecting said demands or accounts from The 
R. R. Thompson Estate Co. or the Multnomah Hotel 
Company, each of them having been directors of I. 
Gevurtz & Sons at the time of the adoption of the res- 
olutions by I. Gevurtz & Sons ratifying the sale of 
said common and preferred stock of the Multnomah 
Hotel Company to The R. R. Thompson Estate Co. 
and authorizing the execution of the indenmity by said 
I. Gevurtz & Sons hereinabove referred to as Exhibits 
“G and “1,” and that the said Philip Gevurtz, Alex. 
Gevurtz and Louis Gevurtz are estopped by their ac- 
tions as directors of I. Gevurtz & Sons, and in accepting 
I. Gevurtz & Sons as liable for said claims, from collect- 
ing the same from The R. R. Thompson Estate Co. or 
the Multnomah Tlotel Company. — Tlowever, if said 
Philip Gevurtz, Alex Gevurtz and Lows Gevurts 
should establish said claims against the Multnomah [To- 
tel Company or The R. R. Thompson Estate Co. this 
deponent will have the right to file its further claim 
against the above named bankrupts for the same. 
“And deponent further states that in truth and in 
fact the bankrupt is directly and primarily lable to 
The R. R. Thompson Estate Co. in the full sam here- 
inabove set ont for the reason that the said Multnomah 
Hotel Company. while in form was a separate and in- 
dependent corporation, in fact was a part and pareel of 
the business of the bankrupt; the said) bankrupt: ac- 
quired the lease on the property and completely fr- 


nished and equipped it during the year 1912, but for 
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the purpose of conducting the business and facilitat- 
ing the manner of operating the said Multnomah Hotel 
Company, a corporation was formed in the year 1912, 
and I. Gevurtz & Sons, the Bankrupt, took and held all 
of the common stock of the corporation to-wit: 2000 
shares, of the par value of $100.00 per share, and 1450 
shares out of the 1500 shares of the preferred stock. 
All of the directors and officers of the Multnomah Ho- 
tel Company were officers and directors of I. Gevurtz 
& Sons. And no separate account was kept of the 
Multnomah Tlotel Company in the banks, but all of 
the monev and proceeds of the operation of said hotel 
company were deposited in the First National Bank 
with the account of 1. Gevurtz & Sons and mingled with 
it. ‘That in order to furnish the hotel I. Gevurtz & 
Sons, bankrupt, was obliged to borrow large sums of 
money from the First National Bank of Portland, Ore- 
gon, and other banks, and to also pledge its credit to 
stock up the hotel with provisions and to meet the pay- 
roll of the business of the hotel. The money borrowed 
from the First National Bank for the use of the Mult- 
nomah Hotel Company was secured on notes signed by 
1. Gevurtz & Sons as makers, with the Multnomah 
Hotel Company. And stock of the Multnomah Hotel 
Company owned by I. Gevurtz & Sons was hypothe- 
cated as collateral security therefor. ‘That the Mult- 
nomah Hotel Company had no assets or credit except 
such as had been furnished by I, Gevurtz & Sons. 
“That the amount of the indebtedness of the Mult- 


nomah Hotel Company when The R. R. Thompsou 
Estate Company purchased all of the common and pre- 
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ferred stock, amounting to about $235,000.00, was prac- 
tically guaranteed by I. Gevurtz & Sons, or secured 
by it and T. Gevurtz & Sons was liable on practically 
all of said indebtedness. That $143,000.00 of the lia- 
bilities of Multnomah Hotel Company was on notes 
executed by I. Gevurtz & Sons and Multnomah Hotel 
Company to the First National Bank of Portland. 
Oregon, and from which I. Gevurtz & Sons was di- 
rectly liable. 

“That while the Multnomah Hotel Company op- 
crated the hotel as a separate entity, the Multnomah 
Hotel Company was merely a subsidiary corporation 
to I. Gevurtz & Sons and was incorporated only for 
the purpose of facilitating the conduct and manage- 
ment of the business and was im truth and in fact the 
agent for 1. Gevurtz & Sons for whose benefit the 
hotel was operated and conducted, and 1. Gevurtz & 
Sons was in truth and in fact lable and responsible 
for all of the indebtedness of the Hotel Company. 
That I. Gevurtz & Sons, bankrupt. In assuming the 
responsibility of The R. R. Thompson Estate Co, for 
the indebtedness of Multnomah Hotel Company. and 
in guaranteeing the same really and in truth and in 
fact did not inerease its indebtedness or liability, as it 
was in fact already liable and responsible for all of 
said indebtedness. That all of the payments made by 
The R. R. Thompson Kstate Company for the Mult- 
nomah Hotel Company stock were applied to the pay- 
ment of indebtedness for which I. Gevurtz & Sons, the 
bankrupt, was liable, and said I. Gevurtz & Sons, bank- 
rupt, obtained the benefit of all of said payments and 


also for the amount of this claim which said K. R. 
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Thompson state Co. advanced for said Multnomah 
Hotel Company and I Gevurtz & Sons. 

“That if The R. R. Thompson Estate Co. had not 
purchased the Multnomah Hotel Company from I. 
Gevurtz & Sons the habilities of I. Gevurtz & Sons 
would have been increased by the sum of at least two 
hundred and thirty or forty thousand dollars, while the 
assets would not have been inereased for the reason 
that The R. R. Thompson Estate Co. had a first mort- 
gage on all of the assets of the Multnomah Hotel Com- 
pany, in the sum of $75,000.00, as security for the lease 
executed by it to I. Gevurtz & Sons, and there would 
have been no equity left for the ereditors of the Mult- 
nomah Hotel Company or I. Gevurtz & Sons. 

he Oo 7 ALI: 
Secretary of said Corporation. 
Subseribed and sworn to before me this 26th dav of 


Noveniber, 1913. 


CECIL H. BAUER. 
Notary Public for Oregon. 

( Verified by R. O. Yates, Secretary of R. R. Thomp- 
son Kstate Co. November 26th, 1913.) 

Which said Exhibit “12” is endorsed on the hack 
as follows: No. 380. “Filed for $60,489.42. Al- 
lowed after hearing for $57,556.04. (Sgr) G. C. 
Murphy, Referee. 

Stamped: ~ WWiled Woavember 11; ons, 

Attached to Eixlnbit “D” and by reference made a 
part of Mxhibit “I? was an itemized statement of ae- 


count, the first page of which is as follows: 
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Total habilities of Multnomah Ifotel Com- 
pany at date of purchase by The R. R. 


Thompson Estate Company on Jan. 16, 


1913, as per Exhibits A, B,C & D..... .$243,912.62 
Total collected on old assets since Jan. 16, 
1013, as per Mxhibits#e: Gl... 5.2... 9,473.20 


$234,439.42 


Purehase price paid for stock of Multnomah 

Hotel Company by the R. R. Thompson 

Estate Company in aceordance with terms 

of option, a copy of which is attached 

hereto and marked “Exhibit G’........ 175,000.00 
Net amount owing The R. R. Thompson Es- 

tate Company by I. Gevurtz & Sons on 

account excess liabilities over $175,000... 59,439.42 
$35,000.00 of whieh is covered by a note, 

copy of which is attached hereto and 

marked “Exhibit H” and the balance of 

$24,439.42 is eovered by their guarantee, 

copy of which is attached hereto and 

marked “Exhibit [.” Interest on $33.000 


@e” Jan. 1, VON, tonal toga... 1,050.00 
Total amount of Gam............. $ 60,489.42 


Note—A copy of the proceedings of special meet- 
ing held on January 16, 1913, by I. Gevurtz & Sons, 
at which meeting the execution of Exhibits “G,” “H” 
and “I” were authorized and ratified, is attaehed hereto 
and marked “Exhibit J.” 


Exhibit “A” attached to and forming a part of said 
itemized statement consists of an itemized statement of 


oT 


moneys due to employees of Multnomah TLotel Com- 
pany to January, 1913, and paid to them, aggregating 
the sum of $5276.51, as shown on the summary of lia- 
bilities, “Fxhibit A-——Aeccrued Wages,” heretofore set 
forth. 

Exhibit “B” as aforesaid consisting of an itemized 
statement of trade accounts payable January 16, 1913, 
and payments made thereon by Multnomah Tfotel Com- 
pany since January ‘16, 1913, aggregating the sum of 
$50,792.92 in amount, upon which payments are shown 
in the sum of $50,501.12, and on which there remained 
unpaid a balance of $291.80, as shown on summary of 
liabilities, “exhibit B—Trade Accounts Payable,” here- 
tofore set forth. 

Exhibit “C” as aforesaid consists of sundry accounts 
payable amounting to $18,724.40 and payments made 
thereon by Multnomah Tote] Company since January, 
1913, in the sum of $16,484.29, and on which there re- 


mained unpaid a balance of $2,240.11, as shown on sum- 


mary of hiabilities, “Exhibit C—Sundry <Accts. Pay- 
able,” heretofore sect forth. 
Exhibit “D” forming a part of said statement is in 


words and figures as follows, to-wit: 


92 


1 06 OLZEF 06 OZFE 


‘O.) 29048 ) 
uosd wo], ) 
HW 2 Aq) 
YUP [IFN )OOOOOL 
4S. ,[ UdALS ) 


000°00T¢ Jo) 
ayou Aq preg) 


“ON 24D pred yso.1aquy 
16L ‘9I ATeNUB LP 


7 LISTHNY,, 


“OC8ZETE 


OOOTTL 


OOOS 
000¢ 
OOO 
OOO? 
000¢ 
O00? 
000g 
009% 
OCGED 
0000¢ 


qunowy 


yued jeune NX S47 


MTAVAVd 


99 
39 
39 
33 
33 
39 
39 


$3 


STU 


€1 


EL 
€1 
€T 
€1 
€I 
EL 
&1 
1 
8 

8 


“UB E 


GL6L 


ARTY 


cl6r 


93 


baru 


laysiday . 
TD Le 
F66 CLI 
O9L eat 
E8C cat 
OLE eet 
Lik O00e 


"O.) MAN AQ 

UIAIS S2JON OOOOL 
998 61 OFLI 
Gor 0092 


3u0U CoFT "O* ‘sisay yseg jeuoyey 
(00¢ r 
SIATB AY (O0E ; . , 
YOU] (OOS : e 
(00¢ [et4g, xy Aaping 
CZ OGE i EL ABTY 03 49 w JT 
00cF ayes pavyura A, Aud FT 
cIL EL ABTY 0} 49 ® yy 
00¢T ayesyy preyula ay AUIz_T 
oo SIF SI, FL dy 0} quy 
L9 I286L 0D 8 LIPS W 


c ‘OC 

¢ 

¢ 

¢ 

Cc ACL 

Q “ARTY 

& SP 
Gl6l 

FE “PO 


ol6l 


94 


6L SLL69T 


Ce O169 
FE 80ce9L 
8 CE BCG 
£ 
O86 Oc 10e¢ 


*yU0d 
MoU Aq PIRq OS FROL 


O8 F 


SLL69T 


B86L 
668L91 
ELG 
0046 
00G 


0807 


preduy syunowy 


pp 
: L cure 


OD) “MPH STPAL [[eqsieyy 2 cuee 


Oc) DISNYY SAARIZy 9% “PO 
GL6L 


95 


ACCOUNTS UNPAID: Amount — Interest 
Henry Weinhard Estate 1500 115 
: 4500 B20 35 
National Cash Reg.—bal. 475 
O4A75 435 25 


485 25 
$6910 25” 


exhibit “I,” consisting of sundry accounts receiv- 
able, on which there was due January 16, 1913, $3148.58 
and on which there had been collected by the Thomipson 
Kstate Company $1247.43, leaving balance due. of 
S19O1.15. 

Eixxinbit “I,” consisting of an itemized statement of 
accounts receivable from guests, together with credits 
thereon, upon which there was due the Hotel Company 
$11,284.47, and on which Collections are shown m the 
sum of $8225.77, leaving uupaid $3008.70. 

Exhibit “G” attached to said itemized statement as 


aforesaid is in words and figures as follows, to-wit: 


EX FLIBIT 9G” 


“KOR AND IN CONSIDERATION OF $1.00 
to it in hand paid by THE R. R. THOMPSON ES- 
TATE COMPANY, a corporation organized and ex- 
isting: under the laws of the State of California, receipt 
of which is hereby acknowledged. I. GEVURTZ & 
SONS, a corporation organized under the laws of the 
State of Oregon, the owner of all of the common capi- 


tal stock of MULTNOMAH HOTKL COMPANY, 
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a corporation organized under the laws of the State of 
Oregon, DOES HEREBY GIVE AND GRANT 
unto The R R. Thompson Estate Company the sole 
and exclusive right, privilege and option for the period 
of fifteen days from this date to purchase all of the 
common and preferred stock of said Multnomah Hotel 
Company now issued, outstanding, subscribed for or 
contracted to be sold, for the sum of $175,000.00, Gold 
Coin of the United States of America, to be paid for in 
cash, if this said option shall be exercised, upon delivery 
of said stock to The R. R. Thompson Estate Company, 
or to whomever it may authorize the same to be trans- 
ferred; the said I. Gevurtz & Sons to show proper au- 
thorization by resolution of its Board of Directors for 
such purpose, 

“The R. R. 'Phompson Estate Company shall have 
the right in paying said $175,000.00, in consideration for 
said stock, to apply the same towards the payment of the 
indebtedness of said Multnomah Hotel Company to the 
First National Bank of Portland, Oregon, and to all 
other creditors of said company to the extent of said 
sum of $175,000.00, and any and all other liabilities or 
indebtedness of said Multnomah Hotel Company up to 
the date of the transfer of stock shall be paid, satisfied 
and discharged by I. Gevurtz & Sons, provided, how- 
ever, that if said I. Gevurtz & Sons shall not be in posi- 
tion to pay the same immediately, as the same becomes 
due, the R. R. Thompson Estate Company will advance 
necessary moneys to pay and discharge the same for 
said I, Gevurtz & Sons upon the execution of its prom- 
issory note to the R. R. Thompson Estate Company for 
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all said sums of money so required, with interest at the 
rate of 6%, payable six months from the first day of 
January, 1913, provided, however, that said amounts 
in the aggregate shall not exceed the sum of $35,000.00, 
and provided, further, that all sums of money received. 
by the Multnomah Hotel Company after said The 
R. R. Thompson Estate Company shall take posses- 
sion thereof, realized from the payment of the out- 
standing book accounts and bills and aceounts receiv- 
able due up to the first day of January, 1913, shall be 
applied by the R. R. Thompson Estate Company 
towards the payment of the amounts advanced by it 
to I. Gevurtz & Sons on its promissory note aforesaid. 

“The said I. Gevurtz & Sons SHALL FURTHER 
WARRANT AND GUARANTEE said The R. R. 
Thompson Estate Company against any and all in- 
debtedness and liabilities of said Multnomah Hotel 
Company over and above the aggregate amounts of 
$175,000.00, consideration of the purchase price of the 
stock, and $35,000.00, to-be advanced by it in payment 
and liquidation of the obligations of said Hotel im ex- 
cess of the purchase price of the stock, and SHALL 
INDEMNIFY The R. R. Thompson Estate Company 
against all further claims or demands, actions, dam- 
ages, liabilities, suits, fines, liens, contracts or indebt- 
edness of any character whatsoever, either due to I. 
Gevurtz & Sons, directly or indirectly, or to any other 
person, firm or corpor ation arising out of and in- 
curred in the operation of said Multnomah Hotel, 
from the time of its beginning to the date of delivery 
of possession. 

“Tt being the intention that in selling all of the com- 
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mon and preferred stock of the corporation to said 
The R. R. Thompson Estate Company for the sum of 
$175,000.00, as aforesaid, the said Thompson Estate 
Company shall thereby obtain good title to all of the 
property and assets of said Multnomah Hotel Com- 
pany, free and clear of all claims, demands, liabilities, 
liens, or indebtedness of any character or nature what- 
soever, and that any and all other such debts, liabili- 
ties, liens or indebtedness shall be assumed and paid 
by said I. Gevurtz & Sons, and the advance by The 
R. R. Thompson Estate Company of the additional 
sum of $35,000.00 shall only be as a matter of accom- 
modation to I. Gevurtz & Sons, and shall not be any 
acknowledgment of any assumption by said Thomp- 
son Estate Company of any further liabilities, or for 
the payment of any greater sum for the assets of the 
Multnomah Hotel Company than represented by the 
purchase price of the common and preferred stock. 
“TT BERING FURTHER UNDERSTOOD 
AND AGREED that the rental due from Multnomah 
Hotel Company to The R. R. Thompson Estate Com- 
pany for the month of December, 1912, shall be con- 
sidered as an obligation and indebtedness of the Hotel 
Company, and shall be deducted from the payment of 
thé purchase price of the stock, AND FURTHER 
that the rental becoming due on the first day of Janu- 
ary, 1913, shall be assumed and paid by the Multno- 
mah: Hotel Company to The R. R. Thompson Estate 
Company after the new management shall take pos- 
session. a 
“IN WITNESS WHEREOF, I. Gevurtz & Sons 
have caused this instrument to be executed by its presi- 


) 


dent, and its corporate seal affixed by authority of its 
Board of Directors, on the 10th day of January, 1913. 
I. GEVURTZ & SONS (Seal) 
By (Sgd) Philip Gevurtz 
President” 
Witnessed by: 
(Sed) Cecil TH. Bauer 
fed) J. 1. Potts 


Wixhibit “TH? attached to said itemized statement as 


aforesaid is in words and figures as follows, to-wit: 
“HNAIBIT 2’ 
$35,000.00 Portland, Oregon, January 16, 1913. 


On or before July 1, 1913, after date, without grace. 
I. GEVURTZ & SONS promises to pay to the order 
of THE R. R. PHOMPSON ESTATE COM- 
Peony, at Portland, Oregon, THR PY Air 
THOUSAND DOLLARS, in Gold Coin of the 
United States of America, of the present standard value, 
with interest thereon in like Gold Coin at the rate of six 
per cent per annum from date until paid. Interest to 
be paid at maturity. And in case suit or action is insti- 
tuted to collect this note, or any portion thereof, 1. Ge- 
vurtz & Sons promises and agrees to pay, in addition to 
the costs and disbursements provided by statute. such 
additional sum, in like Gold Coin, as the Court may 
adjudge reasonable, for attorney's fees to be atlowed 
in sald suit or action. 
I. GEVURTZ & SONS (Seal) 
By (Sed) Philip Gevurtz 
President 
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I. GEVURTZ & SONS 
By (Sgd) Louis Gevurtz 


Secretary” 


Exhibit “LT? attached to said itemized statement as 


aforesmd is in words and figures as follows, to-wit: 


“ENEIBIT I 


I. GEVURTZ & SONS, a corporation, by Phihp 
Gevurtz, president, and Louis Gevurtz, secretary, being 
thereunto duly authorized by and in pursuance of a reso- 
lution of the Board of Directors of said company. duly 
adopted at a special meeting of said Board of Directors 
held on the 16th day of January, A. D. 1913. and in con- 
sideration of One Dollar in hand paid, and other good 
considerations received from TITHE R. R. 'PRLOMP- 
SON ESTATE, CONTPANY. ascorporation, recemit 
whereof is hereby acknowledged, DOES TEREBY 
AGREE, and by these presents guarantees unto The 
R. R. Thompson Estate Company, and its successors 
or assigns, that it will indemnify and save the said R. KR. 
Thompson Estate Company, and its successors aud 
assigns, free and harmless against any and all in- 
debtedness and liabilities of the MULTNOMAH HO- 
TEL COMPANY, a corporation, and against all 
elaims or demands, actions, damages, labilities, suits, 
fines, hens and contracts of indebtedness of any charae- 
ter whatsoever, either due to I. Gevrutz & Sons, directly 
or indirectly, or to any other person, firm or corporation 
arising out of or incurred in the operation of said Mult- 


nomah FLotel Company from the time of its beginning 
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to the date of delivery of possession of all of the com- 
mon and preferred stock of said Multnomah [Totel Com- 
pany by I. Gevurtz & Sons to The R. R. Thompson 
Fistate Company, over and above the sum of $210,000.00, 
being the aggregate amount of the purchase price of the 
said common and preferred stock, TO-WIT: $175,- 
090.09 and the amount of $35,000.00 this day loaned and 
advanced to I. Gevurtz & Sons, all of whieh said $210,- 
000.00 is to be apphed upon and paid in liquidation of 
the debts and obligations of said Hotel Company. it 
having been agreed under and by virtue of the terms of 
that certain option given by I. Gevurtz & Sons to The 
R. R. Thompson Estate Company for the sale of all of 
the eommon and preferred stock of the Hotel Company. 
and IN CONSIDERATION THEREOF, that I. 
Gevurtz & Sons shall so indemnify and save the said R. 
R. Thompson Estate Company and its successors and 
assigns from the against all of such claims. demands, 
indebtedness, liabilities, actions, damages, suits. fines. 
liens and contracts of indebtedness of any character 
whatsoever. And the said I, Gevurtz & Sons by these 
presents binds itself to pay any of such mdebtedness 
or liabilities which may remain unpaid, or be in excess 
of the amount of $210,000.00, to be applied as herein- 
before provided. less any and all credits on the note of 
$35,000.00, to which the said 1. Gevurtz & Sons may be 
entitled on account of collection of any book accounts 
or accounts and bills receivable due to the Hotel Com- 
pany up to this date, whenever the same have been col- 
lected, but that if the same, or any part thereof, is uncol- 


lectible, or the payment thercof is delayed to any wnrea- 
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sonable time, the same shall not be considered as post- 
pomng the lability of I. Gevurtz & Sons upon its guar- 
anty for any excess of indebtedness presented and re- 
quired to be paid by the Multnomah Hotel Company. 


“IT BEING AGREED AND UNDERSTOOD 
that the R. R. Thompson Estate Company, transferees 
and assignees of the common and preferred stock of the 
Multnomah TTotel Company, shall assume the contract 
made and entered into by and between the Multnomah 
Hotel Company and Hl. C. Bowers, as manager, and 
all other legal and valid contracts of employment, but 
that I. Gevurtz & Sons shall not be hable under any 
contract for the purchase of automobile busses, and 
further shall not be lable for the rental due to The R. 
R. Thompson Estate Company for the month of Janu- 
ary, 19138. 

Dated this 16th day of January, A. D. 1913. 

I. GEVURTZ & SONS 

By (Sgd) Philip Gevurtz 
President 

I. GEVURTZ & SONS 

By (Sgd) Louis Gevurtz 
President” 


Exhibit “J”? attached to said itemized statement as 


aforesaid is in words and figures as follows, to-wit: 
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“Pex Eee J” 


SPECIAL MEETING OF THE BOARD OF 
DIRECTORS OF TL. GEVURTZ & SONS. 


“A special meeting of the Board of Directors of 1. 
GHEVURTZ & SONS having been duly called by the 
president by notice in writing, to all of said directors as 
provided in the by-laws, for the purpose of considering 
the sale and transfer of all of the common aud preferred 
stock of Multnomah Hotel Company to The R. R. 
Thompson state Company, a corporation, and to guar- 
antee to the said Estate Company against all clatms or 
demands, habilities, or indebtedness of the said Hotel 
Company beyond the amount of the purchase price of 
the stock, and for the execution of a note of the corpo- 
ration to The state Company for moneys to be ad- 
vaneed by it to pay the balance of the indebtedness of 
the Hotel Company, the following directors, TO-WIT: 
Philip Gevurtz, Alex Gevurtz,, Matthew Gevurtz and 
Louis Gevurtz, being present in person, and the remain- 
ing director, I. Gevurtz, being absent from the city. and 
having waived notice of the meeting in writing. and con- 
sented to the same, and having ratified all of the actions 
taken at said meeting, the said meeting was held at the 
office of the company on the 16th day of January. 1913, 
at the hour of two o'clock P. M., the time appointed in 
the notice for the said meeting. 

“Philip Gevurtz, president, presided at the meet- 
ing, and Louis Gevurtz, seerctary, acted as such. The 
following proceedings were had: 


“Philip Gevurtz offered the following resolution, 
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which having been duly seconded by Louis Gevurtz, 


after discussion, was unanimously adopted: 


“WHEREAS this company is the owner and 
holder of all of the common stock of Multnomah Llotel 
Company, a corporation organized and existing under 
the laws of the State of Oregon, TO-WIT: 2000 
shares of the par value of $100.00 per share, 8 shares 
of which are now in the individual names of I. Gevurtz, 
C. Gevurtz, Philip Gevurtz, Lillie Gevurtz, Alex 
Gevurtz, Matthew Gevurtz, S. Misch and Louis 
Gevurty, for the purpose of maintaining the corporate 
existence of the Multuomah Hotel Company, but in 
truth and in faet the said stock is owned by I. Gevurtz 
& Sons, and the said I. Gevurtz & Sons is also the owner 
and holder of 1450 shares of the preferred stock of the 
said Multnomah Hotel Company, and W. J. Van 
Schuyver & Go. is the owtier of 50 shares, all of tht 
par value of $100.00 per share, and the said 2000 shares 
of the common stock is all of the common stock author- 
ized and issued by the Multnomah Hotel Company, and 
which said 1500 shares of the preferred stock is all of 
the preferred stock authorized and issued by said Mult- 
nomah THotel Company, and there is no further un- 
issued, common or preferred stock, nor any treasury 
stock of said Multnomah Hotel Company, AND 


“WHEREAS, all of the said stock, both common 
and preferred, has been fully paid for, and there is no 
liability of any of the stockholders for any unpaid por- 
tion thereof, and the same is fully and adequately paid 
up and non-assessable, AND 

“WIIEREAS, the said Multnomah Potel Com- 
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pany is indebted to divers and various banks, corpora- 
tions, firms and individuals in the sum of about 
$——, and on account of lack of capital and busi- 
ness conditions now existing in the City of Portland, 
and the necessity of I. Gevurtz & Sons for further cap- 
ital to operate its own business. and it is unable to 
obtain any further money or credit for either the Hotel 
Company or tts own business, and will require a large 
amount of money immediately to liquidate its labili- 
ties, which it is unable to obtain, and in the judgment 
of the directors of I. Gevurtz & Sons it is absolutely 
necessary to sell and dispose of all of the stock owned 
by it in said Multnomah Hotel Company in order to 
obtain money to liquidate its liabilities and to continue 
its own business, AND 


“WHIEREAS, The R. R. Thompson Estate Com- 
pany, a corporation. has offered to purchase the said 
stock of the Multnomah Hotel Company and to take 
over the said business, and in pursuance thereof I. 
Gevurtz & Sons, by its president and secretary. did, on 
the 10th day of January, 1913, make. execute and de- 
liver under the seal of this corporation, to said R. R. 
Thompson Estate Company an option for the period 
of fifteen days from said date for the purchase of all 
of the eommon and preferred stock of said Multnomah 
Hotel Company now issued, outstanding, subscribed for 
or contracted to be sold, for the sum of $175,000.00. 
Gold Coin of the United States of America, to be paid 
for in cash, upon delivery of said stock to The R. R. 
Thompson Estate Company, or to whomsoever it 


might authorize the same to be transferred, if said Ms- 
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tate Company sbould exercise its said option, all of 
the terms and conditions for said sale being fully set 
out and contained in said option, and the said The R. R. 
Thompson Estate Company has notified this company 
that it has exercised its right to so purchase all of the 
common and preferred stock of the Multnomah TTotel 
Company on the terms and conditions in said option 
fully set out and contained, and is ready and willing to 
pay over the said sum of $175,000.00, and to accept the 
delivery of all of the common and preferred stock of 
sud Multnomah Hotel Company, AND 

“WHEREAS, this company has endeavored to 
sell the assets of the Multnomah [Hotel Company, or 
the common and preferred stock, to other parties; and 
the offer of The R. R. Thompson Estate Company ts 
the best offer the directors have been able to obtam, 
and in the judgment of the directors, under the con- 
ditions and the emergencies existing, it is to the advan- 
tage and for the best iterests of this corporation that 
the offer of said R. R. Thompson Istate Company be 
accepted, NOW THEREFORE BE IT 

“RESOLVED: ‘Phat the directors of I. Gevurtz 
& Sons HEREBY RATIFY AND CONFIRM the 
aetion of the president and secretary in making and 
exeeuting, on behalf of this corporation, its option to 
The R. R. Thompson Estate Company, AND BE TT 
FURTHER 

“RESOLVED: That I. Gevurtz & Sons do, AND 
IT IS HEREBY authorized and directed to sell to 
the said R. R. Thompson Estate Company all of the 
common stock of the Multnomah Tote) Company 
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owned by it, to-wit: 2000 shares, of the par value of 
$100.00 per share, and all of the preferred stock of said 
Multnomah Tfotel Company owned by it ‘TO-WIT: 
1450 shares, of the par value of $100.00 per share, and 
to obtain and procure the 50 shares of the preferred 
stock now owned and held by W. J. Van Sechuyver & 
Co. and to sell same to The R. R. Thompson state 
Company, together with its own stoek, being in all the 
total amount of common and preferred stock author- 
ized and issued, the same being fully paid up and non- 
assessable, and that the president and secretary of this 
company be, and they are hereby authorized and di- 
rected to endorse all of the common and preferred stock 
owned and held by it, and to procure the proper en- 
dorsement by the other individual members and stock- 
holders of the corporation of I. Gevurtz & Sons now 
holding cach one share of the capital stock, and also 
to obtain the assignment and transfer of the 50 shares 
of the preferred stock held by W. J. Van Schuyver & 
Co., and to deliver all of said stock, TO-WIE: 2000 
shares of the common stock, and 1500 shares of the pre- 
ferred stock, to the said R. R. ‘Fhompson Estate Com- 
pany forthwith, upon the payment of this company of 
the consideration therefor, TO-WIT: $175,000.00, 
AND 


WITEREAS, one of the conditions of the sale of 
the said stock to the said The R. R. Thompson Estate 
Company was that I. Gevurtz & Sons should pay all 
liabilitics or indebtedness of said Multnomah Hotel 
Company up to the date of the transfer of the stock, 


and shall satisfy and discharge the same, and that if 
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said 1. Gevurtz & Sons should not be in position to pay 
the same immediately, as the same becomes duc, The 
R. R. Thompson Estate Company would advance the 
necessary moneys to pay and discharge the same for said 
I. Gevurtz & Sons upon the execution of its promissory 
notes to The R. R. Thompson Kstate Company for all 
such sums of money so required, with interest at the rate 
of 6% per annum, payable six months from the first day 
of Jannary, 1913, provided, however, that said amount 
in the aggregate should not exceed the sum of $35.- 
000.00. AND PROVIDED FURTHER, that all 
sums of money received by Multnomah Hotel Company 
after said The R. R. Thompson Estate Company 
should take possession thereof realized from the out- 
standing book accounts and bills and accounts reeeiv- 
able due up to the first day of January, 1913, should 
be apphed when, and only if collected by The Thomp- 
son Estate Company, towards the payment of the 
amounts advanced by it to I. Gevurtz & Sons on its 
promissory note aforesaid, AND FURTHER, that 
the said I. Gevurtz & Sons should warrant and guar- 
antee said The R. R. Thompson Estate Company 
against any and all indebtedness and habilities of said 
Multnomah Hotel Company over and above the aggre- 
gate amounts of $175,000.00 consideration of the pur- 
chase price of the stock, and $35,000.00 to be advaneed 
by said R. R. Thompson Estate Company to it in pay- 
ment and liquidation of the obligations of said Mult- 
nomah Hotel Company in excess of the purchase price 
of the stock, and should indemnify the said R. RR. 


Thompson Estate Company against all further claims 
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or demands, actions, damages, Habilities, suits, fines, 
liens, contracts or indebtedness of any character what- 
ever, either due to 1, Gevurtz & Sons directly or in- 
directly, or to any other person, firm or corporation 
arising out of or incurred in the operation of said Mult- 
nomah Hotel Company from the time of its beginning 
to the date of delivery of possession thereof to said The 
R. R. Thompson Estate Company, it having been the 
intention that in selling all of said common and_ pre- 
ferred stock to said R. R. Thompson Estate Company 
should thereby obtain good title to all of the property 
and assets of said Multnomah Tlotel Company, free and 
clear of all claims, demands, habilities, hens or indebt- 
edness of any character or nature whatsoever, and that 
any and all other such demands, abilities, lens or in- 
debtedness should be assumed and paid by I. Gevurtz 
& Sons, and that the advance to said I. Gevurtz & Sons 
of the additional sum of $35,000.00 upon its promissory 
note, should only be consideretl as,a matter of accom- 
modation, and not any acknowledgment of any assump- 
tion by said R. R. Thompson Estate Company of any 
further liability or for the payment of any greater sum 
for the assets of the Multnomah Ifotel Company than 
represented by the purchase price of the common and 
preferred stock, NOW THEREFORE BE TP 
FURTHER 


“RESOLVED: ‘Phat the president and secretary 
of this company be, and they are hereby authorized and 
directed to make, execute and deliver to The R. KR. 
Thompson Estate Company its promissory note for the 


sum of $35,000.00, with interest at the rate of six per 
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cent per annum, payable six months from the first day 


of January, 1913, AND FURTHER 


“That out of the sums of $175,000.00 paid by The 
R. R. Thompson Estate Company for the said common 
and preferred stock, and the sum of $35,000.00, ad- 
vanced to said I. Gevurtz & Sons upon the said prom- 
issory note, the said R. R. Thompson Estate Company 
shall pay the whole thereof to the various creditors of 
said Multnomah Hotel Company as far as the same 
will satisfy the indebtedness, and that the President and 
Secretary be, and they are hereby authorized and di- 
rected, on behalf of this corporation to make and exe- 
cute such guaranty and indemnification as the said R. 
R. Thompson Estate Company may require and de- 
mand, protecting it against all further claims or de- 
mands, actions, damages, liabilities, suits, fines, Hens, 
contracts or mdebtedness of any character whatsoever, 
either due to I. Gevurtz & Sons directly or indirectly, 
or to any other firm or corporation, arising out of or 
incurred in the operation of said) Multnomah Hotel 
from the time of its beginning to the date of delivery 
of possession to the R. R. Thompson Estate Company, 
over and above the aggregate sum of $210,000.00 to be 
paid out and applied by said R. R. Thompson Estate 
Company upon the mdebtedness of said Hotel Com- 


pany aforesaid. AND BE PT FURTHER 


“RESOLVED: ‘That the rental due from Mult- 
nomah Tfotel Company to The R. R. Phompson Ks- 
tate Company for the month of December, 1912, shall 
be, and is hereby declared to be one of the liabilities 
which is to be paid out of the proceeds of the purehase 
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price of the stock, and that the rental for the month of 
January, 1913, shall be assumed by the R. R. Thomp- 
son Estate Company and not considered as an obliga- 
tion or indebtedness of the Multnomah Tfotel Com- 
pany, AND FURTHER, that any and all indebted- 
ness and lability mcurred by the Ifotel Company since 
the first day of January, 1913, up to the date of the 
delivery of possession of said stock to the R. R. Thomp- 
son Estate Company over and above the income from 
suid hotel, paid and applied thereon, and after apply- 
ing all collections, when and if made, of the outstand- 
ine book accounts and accounts and bills receivable 
from the first day of January, 1913, shall be consid- 
ered as a liability to be assumed and paid by 1. Gevurtz 
& Sons, and inclided in the guaranty to be given to 
The R. R. Thompson Estate Company, as hercinbefore 
provided. AND BE IP FURTHER 


“RESOLVED: That the said option in writing 
shall be and it is hereby adopted as a binding and valid 
contract between ‘The R. R. Thompson Estate Com- 
pany and T Gevurtz & Sons, upon the payment of the 
purchase price, TO-WIT: $175,000.00 by said R. R. 
Thompson Estate Company, and shall have the same 
force and effect as a contract duly entered into between 
the parties thereto, pertaining and relating to all mat- 
ters therein contained. AND BE VP FURTHER 

“RESOLVED: That a copy of the minutes of 
this meeting duly certified by the secretary of this com- 
pany, be furnished to ‘The R. R. Thompson Estate 


Company. 
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“There being no further business on motion, the 
meeting adjourned. 
(Signed) Philip Gevurtz 
President 
(Signed) Louis Gevurtz 


Seeretaty.” 


“STATE OF OREGON 
COUNTY OF MULTNOMAH-—ss. 

I, Louis Gevurtz, the duly elected, qualified and 
acting sceretary of lL. GEVURTZ & SONS, a ecor- 
poration, HEREBY CERTIFY that the foregoing 
is a full, true and complete copy of the minutes of a 
special meeting of the Board of Directors of I. Gevurtz 
& Sons held at the office of the Company on the 16th 
day of January A. 1D, 1913, and of the whole thereof, 


(Signed) LOUIS GEVURTZ 
See’y 
(SEAL) I. Gevurtz & Sons” 


“Lows (Gaevrize Secreta. 


I GEVURTZ & SONS 
Multnomah Hotel, 
Portland, Oregon. 

L HWMREBY ACKNOWLEDGE receipt of no- 
tice of special meeting of the directors of I. 
GEVURTZ & SONS to be held January 16th, nine- 
teen hundred and thirteen at two PM and consent there- 
to and hereby ratify and all action taken at said meet- 


ing. 
IT. GEVURTZ.” 


118 


SeAlH OF OREGON 
COUNTY OF MULTNOMAH—-ss. 


I, Loms Gevurtz, Secretary of I. Gevurtz & Sons 
a corporation, hereby certify that the foregoing is a 
full, true and complete copy of telegram received by 
me as secretary of said 1. GEVURTZ & SONS, from 
I. Gevurtz, on the 15th day of January, 1913, and the 


whole thereof. 
(Signed) Louis Gevurtz 


(SEAL) See’y 


Tl. Gevurtz & Sons 


COURT: There is $1500 here besides that $4500. 

Mr, 'Teiser: Yes. ‘That has been paid since that 
time. $2000 has been paid since that time. ‘There were 
two notes. ‘The $1500 note has been paid, and $1000 
of the $4500 note has been paid. 

COURT: You are only relying on the one note! 

Mr. ‘Teiser: Oh, absolutely. We are only suing 
on the $3500. Tr. 

COURT: What is the object of amending it/ 

Mr. ‘Teiser: ‘There was filed, after that claim was 
allowed, in fact after decision of the referee, an amended 
claim in bankruptey by the R. R. Thompson Estate 
Company m the I. Gevurtz & Sons matter. The 
amended claim was filed by stipulation, 1 shall also 
introduce the stipulation between the attorney for the 
trustee and the attorney for the R. R. Thompson Is- 
tate Company. The amended claim adopts all of the 
exhibits filed in. the original claim as though they were 
filed and attached thereto. ‘The amended claim con- 


tains many additional allegations, among them the al- 
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legation that all of the payments made by the R. R. 
Thompson Estate Company for the Multnomah Hotel 
Company stock were applied to the payment of indebt- 
edness for which | Gevurtz & Sons, the bankrupt, were 
liable, and said I Gevurtz & Sons obtained the benefit 
Of Billo samy panimtents sete: 

Mr. MecCurtam: I want to save an exception on 
the original objection, if your Honor please, that there 
is no privity between 1. Gevurtz & Sons and the Thomp- 
son Estate Company or the Multnomah Hotel Com- 
nany and the plamtiffs in this case; that the claim for 
whatever it is worth could not im any way bind the 
Thompson Estate Company to the indebtedness of the 
Weinhard Brewery, because of the fact that the Weim- 
hard Brewery were not parties to this bankruptey pro- 
ceeding or to the claim or its allowance or rejeetion. 

COURT: Very well. The objectioniiicu ai. 
ruled and your exception allowed. 

Mr. MeCurtain: I assume, vour Tfonor, in- all 
these objeetions, exception is allowed unless vour Honor 
so states? 

COWRA = arlees: 

Which said Stipulation was marked Hixhibit “1” 


and is in words and figures as follows, to-wit: 


“Tn the District Court of the United States for the 
District of Oregon 
In the Matter of I. Gevurtz ) 
& Sons, a eorporation, ) IN BAN ISSR GaP aC ae 
Bankrupt ) 
“Tt is hereby stipulated by and between Reed & 
Bell, attorneys for the trustees of I. Gevurtz & Sons, 
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bankrupt, and Bauer & Greene and A. HL. McCurtain, 
attorneys for The R. R. Thompson Estate Co. that an 
amended proof of claim of said R. R. Thompson Es- 
tate Co. against I. Gevurtz & Sons, bankrupt, for the 
sum of $57,566.04 may be filed with the Referee in 
Bankruptey in the above entitled matter as a general 
elaim, and that the order of the Referee allowing the 
claim of said The R. R. Thompson Estate Co., dated 
the 11th day of November, 1913, shall apply to the 
proof of claim as amended as though said amended 
proof of elaim had been the original proof of claim, 
proof of claim had been the original proof of claim. And 
that the exhibits attached to the original proof of claim, 
and referred to in the amended proof of claim be con- 
sidered as attached to the amended proof of claim and 


made a part thereof. 
REED & BELL 


Attorneys for the ‘Trustees of I. Gevurtz & Sons, bank- 
rupt. 


meOnR & GREENE and A. H, MeCURTALN 
Attorneys for The R. R. Thompson Estate Co. 


Mr. eiser: 1 shall now offer in evidence, your 
Honor, and ask to be introduced memorandum of au- 
thorities and brief of R. R. Thompson Estate Com- 
pany in support of its claim in the bankruptey  pro- 
ceedings. It is the brief of attorneys for the R. R. 
Thompson Estate Company. 

Same objection. 

Which said Memorandum of Authorities was 
marked Exhibit “G” and is in words and figures as 


follows: 
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“IN THE MATTER OF I. GEVURTZ & SONS 
Bankrupt 


BRIEF OF ATTORNEYS FOR THE R. R. 
THOMPSON ESTATE COMPANY 


“For the past several vears of the existence of I. 
Gevurtz & Sons it was engaged to a great extent in 
taking leases on. buildings for hotel and lodging house 
purposes, furnishing the same and operating them un- 
til they could make an advantageous sale of them. In 
most cases they incorporated subsidiary companies to 
operate such hotel or lodging house. While the cor- 
porations were apparently separate and distinct from 
the parent corporation I. Gevurtz & Sons, in fact I. 
Gevurtz & Sons owned all of the stock of each of the 
said corporations and really owned the entire assets 
of each corporation, simply using the corporate form 
as a matter of convenience and safety. This feature 
of its business became so extensive and so many ques- 
tions arose in the sale of the various subsidiary cor- 
porations by the transfer of the stock and as to the 
protection of purchasers of the stock against liabilities 
of the subsidiary corporations, which I. Gevurtz & Sons 
were called upon to guarantee and indemnify the pur- 
chasers against, that the question arose as to whether 
they had the authority to do so under their articles of 
incorporation, Accordingly at the annnal meeting of 
1. Gevurtz & Sons, held in January, 1912, the articles of 
incorporation were amended as follows: *To purchase, 
own, sell, and deal in shares of stock, bonds, debentures 


and obligations of pubhe and other private corpora- 
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tions, and to guarantee said stocks. bonds. debentures 
and obligations of other corporations.” The sole and 
only purpose of this amendment was to authorize and 
protect I. Gevurtz & Sons in dealing with the stock 
of subsidiary corporations and selling the same. to 
guarantee the purchasers and indemnify them against 
claims of indebtedness that might be outstanding 
against the corporations. 

“Durimg the vear 1912 J. Gevurtz & Sons, having 
acquired the lease on the Multnomah [lotel, and having 
completely furnished and equipped it? took in payment 
thereof all of the common stock of the corporation, to- 
wit: $200,000.00 of the par value of $100.00 per share, 
and 1450 shares out of the 1500 shares of the preferred 
stoek of said company, of the par value of $100.00. W. 
J. VanSchuyver & Co. having been issued the other 50 
shares of preferred stock in payment of merchandise. 
In order to furnish the hotel 1. Gevurtz & Sons were 
obliged to purchase all of the Furniture and equipments 
in its own name and pay for same, and in order to do 
so borrowed large sums of money from the I*irst Na- 
tional Bank of Portland, Oregon, and other banks. In 
addition to this it required a large sum of money and 
eredit to stock up the hotel with provisions and also to 
meet the pay rol] until the business of the hotel was on 
a sound footing. Owing to local conditions and the 
great expense of fitting up the hotel and getting it sta rted 
properly I, Gevurtz & Sons were drained of wll money 
and resources for its own business, and could not borrow 
any more money from the First National Bank or any 


other institution. In the meanwhile 1. Gevurtz & Sons 
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had contracted for a lease on the 12-story building at 
hifth and Alder Street, Portland, Oregon, and required 
a large amount of money to fit up the same and procure 
stock with which to operate its business therein. It 
could neither obtain the stock of merehandise necessary, 
nor money, on account of the heavy drain upon it caused 
by the Multnomah Hotel, and found itself in the position 
where it would have to either abandon the hotel and sac- 
rifice all the money it had invested in it, or suspend its 
own business. It immediately set about to find a pur- 
chaser for the Multnomah Hotel, but found it impossible 
to sell it at all. At this time it was several months m 
arrears in its rent to The R. R. Thompson Estate Co.. 
and as a last resort appealed to the Thompson Estate 
Co. to buy the hotel under a threat that unless it did so 
they would be compelled to suspend the operation of the 
hotel and leave the building on the hands of the Thomp- 
son Hstate Co. 


“R. O. Yates, the manager and sceretary of the 
Thompson Estate Co., came to Portland and investi- 
gated conditions and finally took an option from I. Ge- 
vurtz & Sons on or about the Ist day of January, 1918, 
upon the purchase of all of the common and preferred 
stock of the Multnomah Hotel Co. for $175,000.00. This 
was by far the best offer received by I. Gevurtz & Sons 
for the sale of the hotel. The exigencies of I. Gevurtz 
& Sons and the faet that this was the best offer is set 
out in the recitals of the records of the special meeting 
of the directors of I. Gevurtz & Sons, Exhibit J of the 
proof of claim of ‘The R. R. Thompson Kstate Co. vs. 
1. Gevurtz & Sons, and is as follows: 
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‘Whereas, the said Multnomah Hotel Company is 
indebted to divers and various persons, corporations, 
firms and individuals in the sum of about $........... 
and on account of the lack of capital, and business con- 
ditions now existing in the City of Portland, and the 
necessity of I. Gevurtz & Sons for further capital to 
operate its own business, and itis unable to obtain any 
further money or credit either for Multnomah Hotel 
Company or its own business, it will require a large 
amount of money immediately to liquidate its Habil- 
ities, which it is unable to obtain, and in the judgment 
of the directors of I. Gevurtz & Sons it is absolutely 
necessary to sell and dispose of all of the stock owned 
by it in said Multnomah Hotel Company, in order to 
obtain money to liquidate its liabilities, and to con- 
tinue its.own business. * * * 

‘Whereas, this company has endeavored to sell the 
assets of the Multnomah Hotel Company, or the com- 
mon and preferred stock to other parties, and the offer 
of The R. R. Thompson Estate Co. is the best offer the 
directors have been able to obtain, and inthe judgment 
of the directors, under the conditions and the emer- 
gencies existing, it is to the advantage and to the best 
interests of this corporation that the offer of said 
R. R. Thompson Estate Co. shall be accepted, now 


frerctore * * *”’ 


“Tt must be borne in mind that both I. Gevurtz & 
Sons and Multnomah Hote! Company were doing 
their banking business with the First National Bank, 
but the Multnomah Hotel Company kept no separate 
account in the First National Bank and all of the ae- 
counts and deposits were kept under the name of iy 
Gevurtz & Sons, cach concern drawing as it needed 
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money and ‘‘robbing Peter to pay Paul.”’ If I. Gev- 
urtz needed money they took it from the Multnomah 
Hotel Company and vice versa. And the fact that 
the Multnomah Hotel Company was constantly run- 
ning behind in its operating expenses, to say nothing 
of failure even to pay interest on the notes to the 
First National Bank, and the business of I. Gevurtz & 
Sons being practically suspended on account of mov- 
ing into its new location, both the Hotel Company and 
I. Gevurtz & Sons were in desperate straits for ready 
money. If this sale had not been made both the Ho- 
tel Company and I. Gevurtz & Sons would have sus- 
pended and gone into bankruptcy in January, 1913. 
‘‘One of the conditions of the purchase of stock by 
The R. R. Thompson Estate Co. from the Multnomah 
Hotel Company was that I. Gevurtz & Sons should 
guarantee and indemnify the Thompson Estate Co. 
against all liabilities and indebtedness of the Multno- 
mah Hotel Company. From an examination made of 
the books by Mr. Yates and his expert, owing to the 
confused condition of the books, they estimated as 
nearly as possible, that the liabilities amounted to 
about $210,000.00. Of this amount $143,000.00 was 
due to the First National Bank on joint notes 
signed by Multnomah Hotel Company and I. Gevurtz 
& Sons. As a matter of fact none of the money 
borrowed from the bank, for which these notes were 
given went into the Multnomah Hotel Company, ex- 
cept possibly the sum of $11,000.00, borrowed on 
the 11th day of May, 1913. This money was bor- 
rowed by I. Gevurtz & Sons to pay for the 
furniture and equipments they put into the hotel, 
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and for which they took the whole issue of common and 
preferred stock of the Hotel Company. I. Gevurtz & 
Sons, however, were required by the bank to not only 
sign the note themselves but obtain the signature of 
Multnomah Hotel Company, and bring all of the stock 
of the Multnomah Totel Company as surety. The note 
given to the bank was a direet obligation of [. Gevurtz 
& Sons and one for which the Multnomah Hotel Com- 
pany was not liable, except that indirectly it obtained 
the benefit of it, but had paid fully for it by the issue 
of the capital stock to 1. Gevurtz & Sons. 


“The other indebtedness was due to various and sun- 
dry firms and corporations. 


“The R.R. Thompson Estate Co. paid over the sum 
of $175,000.00 to I. Gevurtz & Sons by taking up the 
notes above mentioned, at the First National Bank, and 
paying other creditors. It also paid out the sum of 
$35,000.00, the balance of the amount of indebtedness 
shown on the books of the Multnomah Hotel Company, 
as a matter of accommodation, and took the note of I, 
Gevurtz & Sons for same, payable six months after date. 
1. Gevurtz & Sons then guaranteed any further liabil- 
ities by the guarantee dated January 16, 1913, marked 
Exhibit I, attached to the proof of claim of The R. R. 
Thompson Estate Co. vs. 1. Gevurtz & Sons. 

“After a full audit of the books, and receipt of all 
elaims of indebtedness against the Multnomah Hotel 
Company it developed that instead of being $35,000.00, 
as evidenced by the note, it was about $60,000.00, and 
it is for the payment of the note of $35,000.00 and the 
balance under the guaranty of I. Gevurtz & Sons that 
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the proof of claim of The R. R. ‘Thompson Estate has 
been filed in this matter. 


“We have gone into the history of this case with 
some particularity and are willing to substantiate all of 
the facts by proper proof if required, as a basis for the 
application of the general principles and rules of law 
which we now desire to cite in connection with this matter. 

“Assuming this statement to be the actual facts we 
can therefore assert that: 

“First: L. Gevurtz & Sons has received the fruits 
of the coutract and retained the consideration for it; that 
it received the benefit of all of the payments made by 
The R. R. Thompson Estate Co, under this contraet. 

“Second: That I. Gevurtz & Sons received the 
greater portion of the proeceds of the transaction. 

“Third: That the guaranty was not a naked one, but 
was coupled with an interest, and was really more for 
the benefit of I. Gevurtz & Sons than for Multnomah 
FHfotel Company. 


“Fourth: That 1. Gevurtz & Sons retained the valu- 
able consideration from R. R. Thompson Estate Co. for 


which it assumed hability ander the guaranty. 


“Eifth: That the contract has been fully performed 
by R. R. Thompson Estate Co. and cannot be restored 
to its former status or honestly dealt with otherwise 
than by a specific performance on the part of I. Gevurtz 
& Sons. 

“We positively assert that even if the wording of the 
amendment to the articles of ineorpartion of IT. Gevurtz 
& Sons was not broad enough to inchide obligations of 
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this character, or if by a strict and the very most narrow 
construction of the wording of said amendment it might 
be concluded that it did not have the effect we ascribe 
to it, we believe that the intention and purpose of the 
directors in adopting the amendment should eontrol. 
But even aside from this, we contend that the broad 
powers given under the articles of incorporation ‘gener- 
ally to do any all things incidental, appropriate, proper 
or necessary to chable said company to carry on any of 
the enterprises or purposes above enumerated, taken in 
connection with the practice and custom of this concern 
in incorporating subsidiary companies for the purpose 
of promoting its own business interests, and the general 
necessity and requirements of all purchasers of stock 
of subsidiary companies to require that the assets there- 
by acquired should be freed and cleared of all Hens, obli- 
gations or liabilities, made the guaranteeing and inden- 
nifying of purchasers against such obligations as much 
of an incident, proper and necessary to enable said com- 
pany to carry on its enterprises or purposes as the im- 
plied warranty of the title of any merchandise it might 


sell. 


“But if for the sake of argument it should become 
necessary to admit that the amendment was not broad 
enough to give the corporation power to execute the 
guaranty in question, we would contend in the first place 
that this would not affect the execution of the note, and 
that even without any such power in the articles of incor- 
poration it had a right to become a guarantor in the 
ordinary course of its business and for the reason that it 


had received the proceeds and benefits of the transaction. 
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And furthermore, that having retained the fruits and 
benefit of the contract, and the contract having been 
fully comphed with and performed on the part of The 
R. R. Thompson Estate Co., 1. Gevurtz & Sons would 
be estopped from setting up the defense that it had no 
power to enter into the contract, or that it was prohibited 


by statute from so doing. 


(Here follows a cttation and ciscussion of authorities 
consisting of several pages.) 


“We therefore beg to urge: First. that the amend- 
ment to the articles of meorporation is broad cnough 
and the positive intent of same was for the very purpose 
of authorizing just such a transaction as this one; see- 
ond, that even without this amendment, due to the cus- 
tom of the corporation and the nature of its business, 
this act was one of the many which were considered inci- 
dental, appropriate, proper and necessary to enable the 
company to carry on the enterprises and purposes men- 
tioned in the articles; third, that I. Gevurtz & Sons, and 
necessarily its successor, the trustee in bankruptey, is es- 
topped from denying the validity of the guaranty or 
avoiding it on account of ultra vires, for the reason that 
it received the benefit of the payments made by The 
R. R. Thompson Estate Co. and retamed the fruits and 
consideration of it. 


“Tn conclusion we would again call your attention to 
the fact that I. Gevurtz & Sons owned the stoek and sold 
it. It received the consideration for it and was bene- 
fited to the extent at Icast of $143,000.00, the amount it 
was obligated on the notes to the First National Bank, 
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and which the First National Bank could have col- 
lected from I. Gevurtz & Sons. In fact, it is a seri- 
ous question in our minds whether the bank could 
have held the Multnomah Hotel Company on these 
notes, Inasmuch as they were purely accommodation 
makers without anv consideration whatever. The 
Multnomah Hotel Company, as you will remember, 
was incorporated in 1911 and all of the stock sub- 
scribed for by I. Gevurtz & Sons was fully paid up 
by the contract of I. Gevurtz & Sons fully to furnish 
and equip the hotel and deliver same free and clear of 
all liens or indebtedness. A year later, in May, 1912, 
I. Gevurtz & Sons, not having sufficient money to 
pay for the furniture and equipments which they 
placed in the hotel, were obliged to borrow it from 
the First National Bank, and the First National 
Bank, with over-abundance of caution, required I. 
Gevurtz & Sons to obtain the endorsement of the 
Multnomah Hotel Company to the notes and pledge 
all of the stock of the Multnomah Hotel Company as 
security. If the R. R. Thompson Hstate Co. had not 
purchased the stock of the Multnomah Hotel Com- 
pany when it did, both the Hotel Company and I. Gev- 
urtz & Sons would have suspended at that time, and 
bankruptcy in both cases would have undoubtedly 
ensued. Insuch an event the liabilities of I. Gevurtz 
& Sons would have been $143,000.00 greater than they 
are at the present, as the claim of the First National 
Bank on these notes would have been provable 
urtz & Sons, and even if they would 
have also been provable against Multnomah Hotel 
Company, which we doubt the assets of Multnomah 
Hotel Company in kankruptcy would have brought 


against I. Gev 
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very little, if anything, over and above the lien of the 
lessors of $75,000.00 on the furniture as security for 
the rental. It will thus be seen that I. Gevurtz & 
Sons not only directly received the greater portion of 
the proceeds of the purchase price of this stock, but 
were greatly benefited by the transaction, and on all 
grounds of law, morals, right and justice they are 
estopped from setting up ultra vires as a defense to 
this action. 
Respectfully submitted, 
BAUER & GREENE and A. H. McCURTAIN. 
Attorneys for The R. R. Thompson Estate Co.”’ 

COURT: I will allow it to go in. 

Mr. Teiser: I now introduce in evidence the order 
allowing the claim of the R. R. Thompson Estate 
Company signed by Chester G. Murphy, referee in 
bankruptcy, on November 21, 1913. 

Same objection. Objection overruled. Exception 
allowed. 

Which said order was marked Exhibit ‘‘H”’ and is 
in words and figures as follows: 


“IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF OREGON. 
‘In the Matter of I. GEVURTZ & SONS, BANK- 
Jey esihe 
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ORDER ALLOWING CLAIM OF R. R. 
THOMPSON ESTATE COMPANY, 


oie Court of Bankruptey held at Portland on the 11th 
day of November, A. 1D. 1913, before CHESTER 
G. MURPHY, Referee. 


“Lhis matter coming on for hearing upon objec- 
tions filed by the ‘rustee to the allowance of the claim 
of R. R. Thompson Estate Company. heretofore filed 
herem for allowance in the sum of $60,489.42. and briet's 
IN Opposition to and in support of said claim having 
heretofore been filed by counsel and examined, and 


counsel heard, and the matter taken under advisement, 


“ITT IS ORDERED that the said claim be. and the 
same hereby is allowed as a general claim against this 
estate in the sum of $57,566.04. a reduction of $2933.38 
being made upon stipulation of parties filed herein, 


“Briefly the facts upon which this claim is based are 


ry 


as follows: 


“The Multnomah Flotel Company was formed as a 
subsidiary company of the bankrupt corporation Just 
prior to the opening of the Multnomah Totel in the 
City of Portland. Oregon, and Gevurtz & Sons, who 
held a lease on the Multnomah Tfotel property and had 
installed furniture therein in large amount, took all of 
the stock of said hotel company in payment for said fur- 
niture and leasehold interest, and thereafter the Mult- 
nomah Hotel Company presumably operated the hotel 
as a separate entity. However. there was an interlock- 


ing of directors with Gevurtz & Sons, and the account 
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was carried practically all of the time in the name of I. 
Gevurtz & Sons. 


‘“Hfowever, when money was borrowed from the 
First National Bank of Portland in the sum of approx- 
imately $175,000.00, the stock of the Multnomah Hotel 
Company was hypothecated as collateral security there- 
for and the Multnomah Hotel Company, by Phil Ge- 
vurtz, its president, likewise joined in the execution of 


the note. 


“Later the bankrupt corporation and its subsidiary 
company, the Multnomah Hotel Company, finding 
themselves in financial difficulties, on or about January 
16th, 1913, turned over all of the stock and assets of the 
Multnomah Hotel Company to the R. R. Thompson 
Estate Company, the owner of the hotel property, for 
the sum of $175,000.00 in cash and gave the note of T. 
Gevurtz & Sons for $35,000.00, due on or before Pty 
Ist, 1913, to cover additional outstanding accounts of 
the Multnomah Hotel Company, which the ‘Thompson 
Kstate Company agreed to pay under an agreement 
with I. Gevurtz & Sons, duly executed, whereby, in addi- 
tion to said $35,000.00 covered by note in question, they 
would also pay additional bona fide claims that might be 
outstanding against said hotel, the exact amount of 
which could not at that time be fixed. 

“Tn pursuance of said agreement, the stock of the 
Hotel Company was turned over to the Thompson [s- 
tate Company, together with $35,000.00 note, and there- 
after bona fide claims against the Hotel Company were 
paid by the Thompson Estate Company aggregating, as 
shown in their claim (and which includes the $35,000.00) , 
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the total sum of $60,489.42, and for the return of these 
advances the claim is made and filed herein. 
The ‘Trustees’ objection thereto are based on the 
following grounds: 
“Ist. Phat the obligation is an independent obliga- 


tion of the Multnomah Iotel Company, a corporation 


no longer in existence, and 


“2nd. That I. Gevurtz & Sons had no corporate 
authority under its charter to guarantee the payment of 
the obligation of the Multnomah Hotel Company, a 
separate entity, and had no authority, under its charter, 
to execute the contract in question guaranteeing the re- 
payment to the ‘Thompson Estate Company of bills 
against the Multnomah Hotel Company, agreed to be 
handled by said estate company. 

“Tam of the opinion, however, after careful consid- 
eration of the law and the facts in this case presented, 
and after an examination of the charter of IL. Gevurtz & 
Sons, and the amendments thereto; and after an exami- 
nation of the contract entered into by the bankrupt, that 
the objections of the ‘Trustees are not well taken and 
that the claim of the R. R. Thompson Estate is a prov- 
able one against the bankrupt estate, and it is so ordered. 

(Sed) C. G. MURPITY. 


Referee in Bankruptey.” 


Mr. Teiser: Now | will introduce in evidence, your 
Honor, dividend sheets in the I. Gevurtz & Sons pro- 
ceedings, showing the direction of payment to the R. R. 
Thompson Estate Company of some thirteen or four- 


fi 


teen thousand dollars dividends on this claim of $57,- 


130 


567.04, which is the $60,000 less the stipulated reduction 
of two thousand some hundred dollars. 

COURT: What proportion of this $60,000 was 
paid out of the estate ? @ 

Mr. Teiser: Of I. Gevurtz & Sons? 

COURT: > Ves: 

Mr. ‘Teiser: 23 per cent, so far. ‘The estate is not 
closed. 

Mr. McCurtain: I make the same objection as last 
stated. 

Objection overruled. Exception allowed. 


Which said dividend sheet marked Exhibit “I,” omit- 
ting parts not pertaining to, or in any way connected 
with this controversy, is in words and figures as follows, 
to-wit: 

Allowed 
after hearing 
£380—R.R.Thompson Estate Co. for Dividend 
Filed for $60,489.42 $57,556.04 $2877.80 

And whieh said dividend sheet marked Exhibit “J,” 

omitting parts not pertaming to, or in any way connected 


with this controversy, is in words and figures as follows, 


to-wit: 
Allowed 
after hearing 
£380 —R.R.'Vhompson Estate Co.' for ‘Dividend 
Filed for $60,489.42 $57,556.04 $10,360.08 


Mr. MeCurtain: Twill say we will admit that divi- 
dends have been paid to the extent of 23 per cent, if it 
will shorten the record any. 


COURT: Is the Gevurtz estate settled ? 
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Mr. Teiser: No, sir. 

COURT: Will there be other payments / 

Mr. Teiser: There will be, 1 suppose. I don't 
know, your Honor, whether there will or not. ‘There 
will probably be a small dividend. I don’t suppose there 
will be a 2 per cent dividend, will there? 

Mr. McCurtain: I don’t know. We are not hand- 
ling that. It probably won’t be over one or two per 
Cent. 

Mr. ‘Tetser: I don’t know about that. vour Honor. 
I would also like to introduce in evidence schedules in 
bankruptey of the Multnomah Hotel Company. It is 
possible at this time this may not be admissible. [Tam 
introducing it for what it is worth. 

Which said Exhibit “lx,” being the original Schedule 
in Bankruptey filed by the Multnomah Hotel Company. 
and which was verified by Roy O. Yates. president of 
Multnomah Hotel Company, omitting those parts which 
relate to the scheduling of Glaims other than the plain- 


tiffs’ herein, is in words and figurés as follows, to-wit: 
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Mr. Teiser: Your Honor, we had a stipulation with 
counsel—I have here the Multnomah Hotel Company's 
books—that it would not be necessary to put the trustce 
in bankruptcy on the stand to identify these books, as 
the books of the Multnomah Hotel Company. That is 
correct, is it not/ 

Mr. Bauer: We will consent to that. 


Mr. Teiser: And that the books were kept under 
the regime of Mr. Yates. 


My. Bauer: I don't say that. Mia. Yates took pos- 
session for the Thompson Estate Company. 

Mr. MeCurtain: What do vou want to show by 
these books? 


Mr. Teiscr: I want to show that on page 22 of the 
journal there is scheduled or listed “1. Gevurtz & Sons, 
hills pavable, $6550.00.” And _ credited bills pavable 
$6550.00. And under that “We assume payment of the 
following notes: Henry. Weinhard Estate £1500, 
Henry Weinhard Estate $4500, National Cash Regis- 
ter $550.” 3 

Mr. McCurtain: You want to prove that the Mult- 
nomah Hotel Company's books show that entry ‘ 

Wir. ‘Teiser: Yes. 

Mr. McCurtain: We admit it. 

Mr. Teiser: You admit they were kept by Mr. 
Yates? 

Mr. McCurtain: Kept under his direction while he 
was managing the hotel. ‘They were kept under his 
direction. 

COURT: | understand you adimit the whole entry? 
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Mr. McCurtain: Yes. The entry shows that the 
Multnomah Hotel Company assumed these notes and 
agreed to pay them. 

Mr. 'Teiser: You admit the entry? 

Mr. MeCurtain: Yes, whatever you can get out 
of it. 

Mr. Teiser: Not vour deductions. 

Mr. McCurtain: Whatever inference can be drawn 
from it, yes. 

Mr. Teiser: Now, vour Honor, for fear that I have 
failed to ask that all these claims and other matters which 
I have introduced in evidence be introduced in evidence, 
T now offer them in evidence; and I assume that you will 
adinit that they are filed on the dates, so far as the claims 
are concerned, which are set forth by the stamp of the 
referee 

Mr. McCurtain: IT want vour Honor clearly to un- 
derstand, with relation to these records, we do not want 
to raise any objection to the form of the offer or any 
question about the authenticity of the papers or the 
dates thev were filed, or anything that is shown by those 
records. "The only purpose I have in making objection 
is to save what we consider our rights under the com- 
plaint. We claim that the entire record so far intro- 
duced is incompetent, irrelevant and immaterial, and 
does not in any way tend to bind the Thompson Estate 
Company to the payment of this note. 

COURT: 1 understand your objection. You may 
have your exception. 

Mr. Teiser: Now, your Honor, it is always a hittle 


embarrassing to speak about attorney’s fees, but there is 
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a claim under that note for attorney's fees. Misa claim 
of $500 for attorney's fees for suit on the note. and if 
your Tfonor will decide that question. Tam perfectly 
willing to leave it to your Honor in ease the decision 
is in our favor. 

Mr, McCurtain: We are perfectly agreeable to that 
suggestion, if vou find for the plaintiffs, that you fix 
such attorney fee as vou deem is reasonable under all the 
circumstances, 

COURT: Very well. 

Mr. ‘Feiser: We rest, your Honor. 

Mr. McCurtain: We rest, your Honor. 


ARGUMENT. 


Mr. McCurtain: We would like the admission in the 
record that vou are not seeking to claim here on estoppel. 

Mr. ‘Teiser: Iam not seeking to recover on estoppel 
in this case. I am saving you are estopped from claim- 
ing certain things you are claiming. in this case. 

Mr. MeCurtain: I would like the reeord to show 
that. 

After the hearing of said cause the court took the 
same under advisement, and on or about the 21st day of 
May, 1917, made and entered Judgment for the plain- 
tiffs, as will appear from the judgment order filed: and 
thereafter on or about the 8th day of June, 1917, the 
defendant duly filed its motion for a new trial and for 
an order vacating and setting aside the general findings 
and judgment theretofore made and entered, and for a 


rehearing and tendered to the court special findings of 


136 


fact and conclusions of law whieh it requested the court 
to make, and that on the hearmg of said motion the fol- 
lowing proceedings were had, to-wit: 
“WOLVERTON, District Judge. (Orally) 

“There are two cases bearing upon this subject, 
which TI have examined, and one is the case cited by coun- 
sel this morning—Humphreys v. Third National Bank 
of Cinemnati, Ohio, found in 75 Federal at page 852. 
That is a case in the Cireuit Court of Appeals for the 
Sixth Cireuit. In that case Judge Taft intimates that 
the practice has resulted as a sort of trap to cateh the 
unwary, although upon consultation of the decisions of 
the Supreme Court of the United States every Jawver 
ought to be advised of the practice. 

“Of course, it is my purpose to avoid entrapping 
counsel or the parties into a situation that would pre- 
vent them from presenting their case in full in the Court 
of Appeals. 

“Now, there are two ways of raising the questions 
whieh it is proposed to raise in this case. ‘The question 
that is desired to be raised primarily is whether or not 
the testimony in the case supports the verdict. That is 
the effect of it. One way of raising that question is, as 
pointed out by Judge Taft in his opinion, by request to 
the court to direet a verdict’ on the ground of insuffi- 
cieney of the evidence. That 1s a motion that is often 
made when a jury is ealled and the trial is before a jury, 
and it is a motion that could have been made in this case; 
and I do not think that the court at this time would be 
warranted in setting aside this verdict for the purpose of 


137 


allowing that motion to be made. ‘The other manner in 
which the question might be raised is by presenting to the 
court findings, and then the court may pass upon those 
findings. If the court refuses to make the findings, 
then that may be reserved by exception, and that would 
raise the entire question. 


“J rather think im this case, in order that the matter 
may be fully presented, that the verdict should be set 
aside, and the court will refuse these findings whieh have 
been tendered, and then the court will make the same 
general findings as it made before, and the judgment 
may be entered as of this date. ‘The clerk will make a 
copy of those fiindings, so that I can sign them, the gen- 
eral findings, and that will make up the record of the 
court. 

“Mr. Greene: If your Honor please, the excep- 
tions will be separate as to each proposed finding that 
we submitted, L suppose? 

“COURT: Yes, and te each proposed tindmg of 
law, and the general exception to: the refusal to find 
as you have requested. 

“Mr. Greene: May we also at this tune, your [Lonor, 
request the court to make special findings in accordance 
with the general verdict, the finding that you made, and 
except to the court’s refusal to make special findings 
covering your verdict or general finding and judgment 
or conclusion therefrom ¢ 

COURT: Well, vou will have to formulate those 
special findings before they will amount to anything. 

“Air. Greene: ‘That is what L was a little doubtful 


about, because those findings would be adverse to our 
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contention; and it seems to mic that, if the court saw fit 
to make special findings in support of your general 
finding and conelusion or judgment, the counsel for the 
side in whose favor your general verdict is, if the court 
orders thei or wants to make those special findings. 
ought to prepare special findings to support the ver- 
dict. | 

“COURT: My view of the law on that question is 
this: ‘That under the statute the court has a diseretion 
to make either special findings or a general finding. In 
this case the court has exercised tts diseretion in making 
a general finding. It is like the trial of a case before a 
jJury—sometimes counsel ask that the Jury make special 
findings. ‘The court then and there exercises its dis- 
cretion as to whether it will submit to the jury special 
findings. Generally this court has refused to submit to 
the jury special findings.” 

“My. Greene: I know as a rule they do make more 
trouble than the convenience aceruing from them. 

“COURT: Many times they do. 

“Mr. Greene: In this suggestion of mine I was fol- 
lowing the suggestion I think Judge Taft made in that 
case your ITonor cited: that if counsel desire to review 
errors of law, they must ask the court for special find- 
ings, and, as 1 recollect that decision, Judge Taft indi- 
cates that the special findings you tender the court must 
be the special findings warranted by his general finding, 
therefore adverse to you, and then take exeeption to his 
refusal to make those special findings; or if he does 
make them, then you have the special findings against 
you. 
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“COURT: I will decline to exereise-—in the exer- 
cise of my discretion, I will decline to make any special 
findings which support the general verdict in this ease. 

“Mr. Greene: And allow us an exception to that, 
vour Honor. 

“COURT: Yes, vou may have your exeeption to 
that. The other case [ referred to, that 1 meant to have 
called to your attention, is the case of Kentucky Life 
& Acc. Ins. Co. v. Hamilton, 63 Fed. 93. That was also 
a case of the Circuit Court of Appeals, Sixth Cireuit, 
and is a review of the Supreme Court decisions upon the 
subject. 

“Myr. McCurtain: That is Judge Lurton’s decision, 
is it not, your Honor / 

“COURT: Yes, that is Judge Lurton’s decision. 
This is as far as I think I ought to go in this case. 

“Mar. Greene: I think that is sufficient, your Flonor. 
We wil] draw the order and submit it to counsel, in ae- 
cordance with vour Honor’s ruling today. 

“COURT: Very well. There is a case that has gone 
up, that is now pending in the Circuit Court of Appeals, 
Pacific Machinery Company v. Meyer. It involves ma- 
Senator Gearin was on one 


chinery in a saw mill plant. 
side and Seattle attorneys on the other. In that case I 
made a general finding, and after that I] permitted the 
losing party to submit special findings, and those 1 de- 
clined to approve or sign. At the same time the other 
party submitted special findings also, and I refused to 
sign those. 

“Mr. Greene: Well, they may go up on pretty much 


the same sort of record that we have here. 


140 


“COURT: That vou would have had here if L had 
not set aside this verdict. 
“Mr. Greene; Yes. I see.” 


Thereafter the court entered its order on or about 
the 8th dav of June, 1917, allowing defendant’s motion 
for an order setting aside the general verdict or findings 
and judgment theretofore entered on the 21st day of 
May, 1917, and considered the special findings of fact 
and conclusions of law proposed and requested by the 
defendant, which proposed findings of fact and conclu- 
sions of law were filed with the clerk of this court, and 
the court by said order refused to make, sign or file the 
said findings of fact or conclusions of law proposed by 
the said defendant, or either of them, to which refusal of 
the court as to each of said proposed findings of fact and 
conclusions of law separately the defendant duly ex- 
cepted, and the court allowed the defendant’s exception 
to its refusal to make sign or file said findings of fact 
or conclusions of law, and to each of them separately. 

Whereupon the defendant requested the court to 
make, sign and file special findings of fact and con- 
clusions of law herein in accordance with the general 
findings and verdict theretofore entered and vacated by 
the court, and the court in its discretion refused to make 
any special findings of fact or conelusions of law in said 
cause, to which refusal of the court to so make and sign 
special findings of fact and conclusions of law, the de- 
fendant duly excepted and the court allowed its excep- 
tion. 

THE FOREGOING BILL OF EXCEP- 
TIONS was presented to the court the 2nd day of Au- 
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gust, 1917, within the time allowed by order of the court 
to present the same and counsel for plaintiffs and de- 
fendant, respectively, in open court having: stipulated 
and agreed that the foregoing proceedings shall stand 
as the statement of facts on appeal, and that it contains 
all of the evidence and proceedings had in this court in 
the trial of said cause, and that those portions omitted 
from the exhibits set forth herein are entirely foreign to 
this controversy and have no materiality in connection 
therewith. 

{TIS ORDERED that the foregoing Bill of Ix- 
ceptions and transcript of the evidence and proceedings, 
be and it is hereby allowed this 2nd day of August, 1917, 
and that the same shall stand as the statement of the 
facts in this cause Gn appeal. 

Dated at Portland, Oregon, this 2nd day of August, 


T9t7. 
(Signed) CHAS. BE. WOLVERTON, 


: District Judge. 
(Endorsed) Filed Aug. 2, 1917. 
CG. HE. Marsu, Clerk. 


That thereafter, on the 15th day of August, 1917, 
there was duly filed in said court and cause a Stipulation 
as to Transcript of Record which (omitting title and 
formal parts) is in words and figures as follows, to- 


wit: 


SPuiATION AS TO TRANSCRIP?P OF 
RECORD. 


(Endorsed) - Iiled Aug. 15, 1917. 
CG. H. Marsna, Clerk. 
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IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF OREGON, 


Louise Weinhard and Anna Wessinger, Paul 
Wessinger and Henry Wagner, Eixecu- 
trices and Executors, respectively, of the 
last Will and ‘Testament of Henry Wein- 


hard, deceased, 


Plaintiffs, 
VS. 


The R. R. Thompson Estate Company, a 
corporation, 
Defendant. 


I'VTIS HEREBY STIPULATED by and between 
the attorneys for the plaintiffs and the attorneys for the 
defendant, respectively, that the Transeript of Record 
on Writ of Error im the above styled cause shall consist 


of the following doeuments: 


Complaint, Amended Answer, Reply, Stipulation 
Waving Trial by Jury, Opinion on the Merits, Find- 
ings of Fact (filed May 21,1917), Judgment Order (of 
May 21, 1917), Motion to Vacate and Set Aside General 
Kindings and Judgment and for a New ‘Trial, Findings 
and Conclusions Proposed by Defendant, Opinion and 
Order ‘(of June 11, 1917), Findings of June 11, 1917, 
Petition for Writ of Error, Assignments of Hrror, Or- 
der Allowing Writ of Error, Writ of Krror, Bond, Or- 
der of Supersedeas, Citation on Writ of Krror, with 
acceptance of service, Order for time to file ‘Transcript 
of Evidence, Bill of Exceptions, and this Stipulation. 
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Dated at Portland, Oregon, this 14th day of August, 
1917. 
SIDNEY TEISER, 
Of Attorneys for Plaintiffs. 
A. H. MceCURTAIN, 
Of Attorneys for Defendant. 
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CLERNW’S CERTIFICATE. 
UNITED STATES OF AMERICA, 
District of Oregon—ss. 


I, G. H. Marsh, Clerk of the District Court of the 
United States for the District of Oregon, hereby cer- 
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tify that the foregoing pages numbered 1 to 
inclusive, contam and are a true transcript of the record 
and proceedings had in said court and cause entitled 
The R. R. Thompson Estate Company, a corporation, 
vs. Louise Wemhard and Anna Wessinger, Paul Wes- 
singer and Henry Wagner, Executrices and Kxecutors, 
respectively, of the Last Will and Testament of Tlenry 
Weinhard, Deceased, and contains in itself and not by 
reference, all the pleadings, orders, papers, files and 
journal entries therein made or considered by the court 
in the rendition of the final judgment; the Petition for 
Writ of Error, order thereon, Assignments of Error, 
bond, together with all the evidence and exhibits and 
introduced on the trial as the same appear in my office 
and official custody. 

IN TESTIMONY WHEREOP, I have hereunto 
set my hand and affixed the seal of said court this 


day of August, 1917. 


